Case Western Reserve Law Review
Volume 68

Issue 2

Article 8

2017

Rape in the Civil and Administrative Contexts: Proposed Solutions
to Problems in Tort Cases Brought by Rape Survivors
Leah Slyder

Follow this and additional works at: https://scholarlycommons.law.case.edu/caselrev
Part of the Law Commons

Recommended Citation
Leah Slyder, Rape in the Civil and Administrative Contexts: Proposed Solutions to Problems in Tort Cases
Brought by Rape Survivors, 68 Case W. Rsrv. L. Rev. 543 (2017)
Available at: https://scholarlycommons.law.case.edu/caselrev/vol68/iss2/8

This Note is brought to you for free and open access by the Student Journals at Case Western Reserve University
School of Law Scholarly Commons. It has been accepted for inclusion in Case Western Reserve Law Review by an
authorized administrator of Case Western Reserve University School of Law Scholarly Commons.

Case Western Reserve Law Review·Volume 68·Issue 2·2017

— Note —
Rape in the Civil and
Administrative Contexts:
Proposed Solutions to Problems
in Tort Cases Brought by
Rape Survivors∗
Contents
Introduction ............................................................................ 543
I.

Overview of Criminal Law and Judicial Process on Rape
and Sexual Assault ......................................................... 550

II.

A Possible Solution: A History of Civil Claims for
Rape ................................................................................. 554

III. Advantages of Bringing a Tort Suit .............................. 559
IV. Issues Arising Out of Civil Claims .................................. 563
A. Tort Defenses ....................................................................... 564
B. Procedural Barriers to Survivors’ Recovery ............................. 572
C. Societal Costs ....................................................................... 577
V.

Proposed Civil and Administrative Reforms ................... 578
A. Model Civil Sexual Assault Statute .......................................... 578
B. Administrative System Alternative .......................................... 584
1. Existing Administrative System .............................................585
2. Problems With Existing Victim Compensation Schemes .......588
3. Model Administrative Remedy ..............................................589
C. Comparison Between Model Civil Statute and Model Administrative
System ................................................................................ 597

Conclusion ............................................................................... 600

Introduction
On August 26, 2016, Jane Doe filed suit in the Superior Court of
the State of California for the County of Los Angeles, alleging that she
∗

Winner of the Burton Awards Law 360 Distinguished Legal Writing
Award for 2018.
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was raped by then New York Knicks player Derrick Rose and two of
his friends.1 Doe sued for $21 million in damages.2 Doe and Rose had
dated and been sexually involved on and off for two years prior to the
alleged rape,3 but Doe ended their relationship because she refused to
engage in group sexual acts with Rose and two of his friends.4
Doe had been drinking the night of the alleged rape.5 All of the
parties admitted that the sexual intercourse occurred, so the primary
issue at trial was consent. Doe alleged that she was incapacitated by
drugs and alcohol at the time and, as such, was unable to give consent,
while the defendants argued that all of the sexual activity that night
was consensual.6 But, in his deposition, Rose admitted that he did not
understand the meaning of the word consent.7
On the night of the alleged assault, Doe and Rose exchanged a
series of sexually explicit text messages. In Rose’s deposition, when
asked if there was anything in those messages that made him believe
that Doe wanted to have sex with him and two friends, he said no.8
Nevertheless, Rose and the two other defendants described having
consensual sexual encounters with Doe, but Doe testified that her
1.

Notice of Removal at ¶¶ 1, 3, 5, Doe v. Rose, No. 2:15-cv-07503-MWF-JC
(C.D. Cal. Sept. 25, 2016).

2.

Jury Set for Rape Lawsuit Involving Knicks’ Derrick Rose, USA Today
(Oct. 5, 2016, 6:22 PM), http://www.usatoday.com/story/sports/nba/
2016/10/05/rape-trial-involving-knicks-rose-begins-in-los-angeles/91592318/
[https://perma.cc/2Y8M-VFNL].

3.

Accuser Weeps, Defense Says Rape Case a ‘Sad Effort’ for Money, Chi.
Trib. (Oct. 5, 2016, 8:52 PM) [hereinafter Accuser Weeps], https://www.
chicagotribune.com/sports/basketball/ct-nba-derrick-rose-lawsuit-spt-201610
05-story.html [https://perma.cc/2XYM-6Z8K].

4.

Lindsay Gibbs, The Disturbing Details of the Derrick Rose Gang Rape
Case, ThinkProgress (Sept. 1, 2016, 8:35 PM), https://thinkprogress.
org/derrick-rose-rape-case-2182c16b55e2#.7al2fxnnv [https://perma.cc/F4D
F-9XJY].

5.

Brian Melley, Woman Weeps in Testimony Against NBA Star Derrick
Rose, Wash. Post (Oct. 7, 2016, 3:25 AM), https://www.washingtonpost.
com/sports/wizards/woman-weeps-in-testimony-against-nba-star-derrickrose/2016/10/06/01eeeacc-8c34-11e6-8cdc-4fbb1973b506_story.html [https://
perma.cc/S77X-HQ2Q].

6.

Id.

7.

Kavitha A. Davidson, The Unacceptable Glee that Followed the Derrick
Rose Verdict, ESPNW (Oct. 25, 2016), http://www.espn.com/espnw/
voices/article/17877518/the-unacceptable-glee-followed-derrick-rose-verdict
[https://perma.cc/L5SP-TSPZ] (quoting Derrick Rose’s deposition “Q: Do
you have an understanding as to the word consent? Rose: No but can you tell
me? Q: I just wanted to know if you had any understanding. Rose: No.”).

8.

Accuser Weeps, supra note 3.
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memory of the night was clouded because she had been drinking and
believed she may have been drugged.9 Later that night, Doe returned
to her apartment and passed out in her bedroom. The men later entered
her apartment in the early morning and claimed that Doe welcomed
each defendant into her bedroom individually. Doe testified that she
did not let them in and that while she was incapacitated, the defendants
had sex with her.10
Doe sued under a pseudonym to protect her anonymity due to the
potential media attention she expected the case to draw—as Rose was
a professional basketball player—and because she was concerned about
the effect the case would have on her family.11 She was ordered by the
trial judge to disclose her name.12 Rose argued that interviews and press
conferences that Doe had conducted with the media showed that she
had willingly placed herself in the spotlight and thus she did not deserve
anonymity.13 Doe argued that talking with the media was only necessary due to statements by Rose and his lawyers to the media that were
designed to make her look bad.14
The judge also ruled that evidence of Doe’s sexual history with the
defendant and with other men was admissible because the plaintiff had
voluntarily raised issues of her prior sexual history in her complaint,
and the defendants should have the opportunity to negate her claims
by using this evidence.15 While the civil suit was ongoing, Doe reported
the incident to the Los Angeles Police Department and the police were
conducting an active criminal investigation against all three defend-

9.

Mike Tierney, Jury Clears Knicks’ Derrick Rose of Liability in Rape Suit,
N.Y. Times (Oct. 19, 2016), https://www.nytimes.com/2016/10/20/
sports/basketball/derrick-rose-rape-trial-new-york-knicks.html [https://
perma.cc/8MKN-R96P].

10.

Id.

11.

Katie Mettler, Gang-Rape Accuser of NBA’s Derrick Rose Must Reveal
Her Name at Civil Trial, Judge Rules, Wash. Post (Sept. 21, 2016), https:
//www.washingtonpost.com/news/morning-mix/wp/2016/09/21/derrickrose-gang-rape-accuser-must-reveal-her-name-at-upcoming-civil-trial-judgerules/?utm_term=.5840c43f8272 [https://perma.cc/P83Z-4RJ4].

12.

Jury Set for Rape Lawsuit Involving Knicks’ Derrick Rose, supra note 2.

13.

Mettler, supra note 11.

14.

Id.

15.

Jessica Meiselman, 7 Details from the Derrick Rose Rape Case That Are
Too Disturbing to Ignore, Complex (Oct. 4. 2016), https://www.complex.
com/sports/2016/10/7-details-derrick-rose-rape-case/prior-relationships-andsexual-dispositions [https://perma.cc/WEE4-58WL].
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ants.16 In the criminal investigation, Doe was allowed to proceed using
a pseudonym.17
After a two-week trial, the jury determined that all three men were
not liable.18 Shortly thereafter, Doe filed an appeal, alleging that the
judge erred in failing to exclude certain testimony and in ruling that
other evidence was inadmissible at trial.19 Doe argued that the judge
abused his discretion by misapplying the rape-shield law to her civil
case. More specifically, Doe contended that “the judge should have excluded testimony by the Knicks point guard and his friends who said
the woman willingly engaged in sex with them earlier in the evening at
Rose’s house because it was irrelevant to the later incident.”20 After
Doe filed her appeal, Rose’s lawyers asked the judge to award $70,000
in court expenses and wrote that an appeal would be “meritless, frivolous, and sanctionable.”21
Doe’s story is not unique. Although one of her alleged assailants
was famous and her case was followed closely by the media, many
women22 who are raped face similar challenges in civil suits. Increasingly, women across the country have begun to file civil suits against
their alleged rapists, either in addition to, or instead of, filing criminal

16.

Matt Bonesteel, LAPD is Actively Investigating Knicks Star Derrick Rose
Over Sexual Assault Allegations, Wash. Post (Sept. 26, 2016), https://
www.washingtonpost.com/news/early-lead/wp/2016/09/26/lapd-is-activelyinvestigating-knicks-star-derrick-rose-over-sexual-assault-allegations/ [https:
//perma.cc/3JVQ-652E].

17.

Id.

18.

Tierney, supra note 9.

19.

Brian Melley, Woman Appeals Defeat in Rape Lawsuit Against Derrick
Rose, N.Y. Times (Nov. 17, 2016), https://nytimes.stats.com/nba/
story.asp?i=20161117200827791345208&ref=hea&tm=&src= [https://perma.
cc/9D7V-46DX].

20.

Id.

21.

Id. (quoting Rose’s lawyer).

22.

Rape and sexual assault affect individuals of all genders. However, the
overwhelming majority of survivors are female and the overwhelming
majority of offenders are male. Statistics About Sexual Violence, National
Sexual Violence Resource Center, https://www.nsvrc.org/sites/
default/files/publications_nsvrc_factsheet_media-packet_statistics-aboutsexual-violence_0.pdf [https://perma.cc/Z3J5-HWP6] (last visited Mar. 11,
2017) (“91% of the victims of rape and sexual assault are female, and 9%
are male.”). Accordingly, this Note will focus on female survivors who have
been raped or sexually assaulted by men.
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charges.23 However, women who are sexually assaulted face immense
obstacles in attempting to vindicate their rights, either through conviction of their attackers in the criminal setting or through recovery of
damages in civil suits. As in the Rose case, the issue of consent is most
often the survivor’s greatest challenge. However, other issues such as
the identity of the defendant, the survivor’s past sexual history, the
desire to stay anonymous, and the prevalence of rape myths and victim
blaming within the legal doctrine of rape can also play a role.
More recently, countless women have come forward accusing male
celebrities or men who occupy positions of power of rape.24 Some of the
men accused include Harvey Weinstein,25 James Franco,26 Louis C.K.,27

23.

Ellen M. Bublick, Tort Suits Filed by Rape and Sexual Assault Victims in
Civil Courts: Lessons for Courts, Classrooms and Constituencies, 59 SMU
L. Rev. 55, 55−56 (2006).

24.

For comprehensive lists of recent sexual assault allegations, see Dan Corey,
Since Weinstein, Here’s a Growing List of Men Accused of Sexual
Misconduct, NBC News (Jan. 10 2018, 4:34 PM), https://www.
nbcnews.com/storyline/sexual-misconduct/weinstein-here-s-growing-listmen-accused-sexual-misconduct-n816546 [https://perma.cc/TX7J-NWE9],
and Samantha Cooney, Here Are All the Public Figures Who’ve Been
Accused of Sexual Misconduct After Harvey Weinstein, Time (Jan. 26,
2018, 4:21 PM), http://time.com/5015204/harvey-weinstein-scandal/
[https://perma.cc/L9XB-KTK8].

25.

To date, over eighty women have accused Weinstein of sexual assault or
misconduct. Sara M Moniuszko & Cara Kelly, Harvey Weinstein Scandal:
A Complete List of the 84 Accusers, USA Today (Dec. 13, 2017, 2:56 PM),
https://www.usatoday.com/story/life/people/2017/10/27/weinstein-scandalcomplete-list-accusers/804663001/ [https://perma.cc/QH2V-W8TG].

26.

See, e.g., Daniel Miller & Amy Kaufman, Five Women Accuse Actor James
Franco of Inappropriate or Sexually Exploitative Behavior, L.A. Times
(Jan. 11, 2018, 6:25 PM), http://www.latimes.com/business/hollywood/lafi-ct-james-franco-allegations-20180111-htmlstory.html [https://perma.cc/
AXW3-GCB7].

27.

See e.g., Melena Ryzik et al., Louis C.K. Is Accused by 5 Women of Sexual
Misconduct, N.Y. Times (Nov. 9, 2017), https://www.nytimes.com/2017/
11/10/arts/television/louis-ck-statement.html
[https://perma.cc/395GZKRF]. Louis C.K. later admitted that he had committed all of the
misconduct alleged by his five accusers. See Louis C.K. Responds to
Accusations: ‘These Stories Are True’, N.Y. Times (Nov. 10, 2017),
https://www.nytimes.com/2017/11/10/arts/television/louis-ck-statement.ht
ml [https://perma.cc/4HA3-N3QY] (quoting Louis C.K’s statement).
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Matt Laur,28 Larry Nassar,29 Senate Candidate Roy Moore,30 Senator Al
Franken,31 and President Donald Trump.32 Still other women have
28.

See, e.g., Erik Ortiz & Corky Siemaszko, NBC News Fires Matt Lauer After
Sexual Misconduct Review, NBC News (Nov. 30, 2017, 7:39 AM),
https://www.nbcnews.com/storyline/sexual-misconduct/nbc-news-fires-today
-anchor-matt-lauer-after-sexual-misconduct-n824831 [https://perma.cc/62FZURR9].

29.

Over 160 gymnasts have brought allegations of sexual abuse against Nassar,
leading to Nassar’s criminal trial and conviction. See Will Hobson, Larry
Nassar, Former USA Gymnastics Doctor, Sentenced to 40–175 Years for
Sex Crimes, Wash. Post (Jan. 24, 2018), https://www.washingtonpost.
com/?utm_term=.755cb1c5f9a3 [https://perma.cc/7FAJ-SHD7]. Nassar
was sentenced to 175 years in prison. He faces another sixty-year sentence
for federal child pornography charges. Id. In addition to criminal charges,
Nassar has also been sued civilly by some survivors. See. e.g., Complaint at
2, Maroney v. Mich. State Univ., No. BC687396 (Cal. Super. Ct. Dec. 20,
2017) (alleging repeated sexual abuse of the plaintiff by Nassar); Tracy
Connor & Elizabeth Chuck, Gymnastics Doctor Scandal: What’s Next in the
Larry Nassar Case?, NBC News (Jan. 24, 2018, 10:19 PM),
https://www.nbcnews.com/news/us-news/gymnastics-doctor-scandal-what-snext-larry-nassar-case-n840781 [https://perma.cc/Y3PC-7UPR]. Over 150
civil lawsuits have been filed in connection with Nassar’s sexual abuse.
Connor & Chuck, supra.

30.

During his campaign for United States Senator, Roy Moore was accused by
five women, some of them minors, of sexual assault and statutory rape. See,
e.g., Stephanie McCrummen et al., Woman Says Roy Moore Initiated Sexual
Encounter When She Was 14, He Was 32, Wash. Post (Nov. 9, 2017),
https://www.washingtonpost.com/investigations/woman-says-roy-mooreinitiated-sexual-encounter-when-she-was-14-he-was-32/2017/11/09/1f49587
8-c293-11e7-afe9-4f60b5a6c4a0_story.html?utm_term=.7e2e6298cfc6 [https:
//perma.cc/7XMV-SDRU]; Jonathan Martin & Sheyl Gay Solberg, Roy
Moore Is Accused of Sexual Misconduct bu a Fifth Woman, N.Y. Times
(Nov. 12, 2017), https://www.nytimes.com/2017/11/13/us/politics/roymoore-alabama-senate.html
[https://perma.cc/YXW9-EZ88].
Moore
ultimately lost the election to Democrat Doug Jones, in part because of the
backlash against Moore due to these allegations. Alexander Burns & Jonathan
Martin, Once a Long Shot, Democrat Doug Jones Wins Alabama Senate Race,
N.Y. Times (Dec. 12, 2017) https://www.nytimes.com/2017/12/12/
us/politics/alabama-senate-race-winner.html
[https://perma.cc/EF99W8EH].

31.

Multiple women accused Al Franken of sexual misconduct. Brian Naylor,
Sen. Al Franken Announces He Will Resign ‘In The Coming Week’, NPR
(Dec. 7, 2017, 11:32 AM), https://www.npr.org/2017/12/07/5689098
60/sen-al-franken-to-make-announcement-amid-calls-for-him-to-resign [https:
//perma.cc/JD8D-76XH]. He, however, refused to acknowledge that he had
engaged in the misconduct and casted doubt on his accusers. Molly Ball, Al
Franken Is Not Sorry, Time (Dec. 9, 2017), http://time.com/5057462/alfranken-resignation-sorry [https://perma.cc/KE5W-56BG].

32.

President Trump has been accused of sexual assault or harassment by
nineteen women, including his first wife, yet unlike other allegations,
Trump’s accusers have not been taken seriously. Matt Ford, The 19 Women
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brought suits against third parties, such as universities or athletic associations, that allowed their rapes to occur.33 There seems to have been
a tipping point and rape survivors are finally coming forward to tell
their stories.34 More than ever, this country needs a solution for the issue of sexual violence against women.
This Note will argue that civil suits brought by rape survivors
against their attackers are ultimately an ineffective alternative to the
criminal justice system in solving this problem. While at first they may
seem appealing, these suits raise many of the same problems as found
in criminal cases. Accordingly, an administrative system designed to
compensate survivors for the harm that they have suffered as a result
of having been raped is a necessary alternative to the civil system. Such
an administrative system is necessary in order to effectively compensate
survivors and to facilitate their recovery in the aftermath of their rape.
Part I of this Note will give a brief overview of the problems of underreporting and under enforcement of sexual assault in the criminal
context as well as the factors in the criminal justice system that have
Who Accused President Trump of Sexual Misconduct, Atlantic (Dec. 7,
2017), https://www.theatlantic.com/politics/archive/2017/12/what-aboutthe-19-women-who-accused-trump/547724/ [https://perma.cc/9CGVLUXA]. Trump has denied all misconduct and claims that all of the women
who have accused him are liars. Id.
33.

See, e.g., Complaint, supra note 29, at 2–3 (alleging that the plaintiff was
subjected to repeated sexual abuse by her gymnastics coach, Larry Nassar,
and that during the times she was being molested, Michigan State
University, USA Gymnastics, and United States Olympic Committee knew
that Nassar was a sexual predator and failed to prevent the sexual abuse);
Jason Hanna, The Fallout from Larry Nassar’s Sexual Abuse Is Just
Beginning, CNN (Feb. 1, 2018, 10:44 AM), https://www.cnn.com/
2018/01/26/us/larry-nassar-investigation-fallout-march/index.html [https://
perma.cc/NQS5-PS5M] (describing multiple suits brought against institutions
connected to Nassar brought in the wake of Nassar’s criminal conviction).

34.

See, e.g., Mary Jordan, ‘I’m Brave Now!’ Victims of Sexual Harassment
Say They Are Finding Their Voice Through New Legal Defense Program,
Wash. Post (Feb. 17, 2018), https://www.washingtonpost.com/politics/
im-brave-now-victims-of-sexual-harassment-say-they-are-finding-their-voicethrough-new-legal-defense-program/2018/02/17/36a1494e-132a-11e8-8ea1-c1d
91fcec3fe_story.html?utm_term=.77ccd0fe8f6b [https://perma.cc/C3F4KCBD] (describing the establishment of the TIME’S UP Legal Defense
Fund in response to the allegations of sexual assault against Harvey
Weinstein and other men in Hollywood, which has raised $20 million to help
survivors with low-wage jobs to obtain legal assistance); Stephanie Zacharek
et al., Person of the Year: The Silence Breakers, Time, http://
time.com/time-person-of-the-year-2017-silence-breakers/ [https://perma.cc/
LXM2-CSH5](last visited Feb. 20, 2018) (describing the #MeToo movement
and honoring the brave women who reported their assaults and harassment
and who broke the silence about sexual assault in the entertainment
industry).
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led to these results. Part II will address the history of civil claims
brought by rape survivors against both their attackers and against third
parties. Part III will address the potential benefits of using civil, rather
than criminal, cases to deter violence against women and as a potential
alternative to the criminal system in the context of rape. Part IV will
explain the problems that arise in using civil claims, some of which
carry over from the criminal law and others uniquely challenging in tort
cases. Part V will propose potential solutions to many of the problems
in civil suits, first creating a distinct civil cause of action for sexual assault, and second, creating an administrative system that would allow
survivors to recover damages for the harm that they have suffered. Part
VI will compare the benefits and detriments of these two proposed
solutions and will suggest the best course of action in creating reform
to benefit survivors of sexual assault outside of the criminal justice
system.

I.

Overview of Criminal Law and Judicial Process on
Rape and Sexual Assault

Sexual assault is one of the most underreported crimes of violence.35
Many have endeavored to explain why—in much more detail than can
be explained within the scope of this Note—but there are at least three
primary reasons why rapes are underreported. First, rape survivors feel
revictimized by the criminal justice system. Second, survivors feel
ashamed and may blame themselves for their own assaults because of
the way that survivors are perceived by society. Third, survivors fear
retaliation by their assailants. This Note will address each of these
issues in turn.
First, rape survivors feel victimized by the criminal justice system
itself, on top of the victimization they feel as a result of having been
raped.36 Survivors are often not believed or are dismissed by police and
by prosecutors.37 “Pursuing a rape complaint under the best of circum-

35.

Nancy Hauserman & Paul Lansing, Rape on Campus: Postsecondary
Institutions as Third Party Defendants, 8 J.C. & U.L. 182, 186 (1981).

36.

Jane E. Brody, The Twice-Victimized of Sexual Assault, N.Y. Times (Dec.
12, 2011), http://www.nytimes.com/2011/12/13/health/the-twice-victimizedof-sexual-assault.html [https://perma.cc/3MFU-DF9Y].

37.

Aya Gruber, Pink Elephants in the Rape Trial: The Problem of Tort-Type
Defenses in the Criminal Law of Rape, 4 Wm. & Mary J. Women & L.
203, 226 (1997); see Mary P. Koss, Restoring Rape Survivors: Justice,
Advocacy, and a Call to Action, 1087 Annals N.Y. Acad. Sci. 206, 210
(2006) (explaining that police officers estimated that as many as 70% of rape
complaints were false). In reality, “the rate of false rape reports filed
corresponds to the rate of false reports for other violent crimes—two percent.”
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stances has unique costs; pursuing it where the prosecutor seems to
think that the crime is not serious or will not result in serious punishment or does not deserve his attention may be more than most women
can endure.”38
Many women want to avoid repeatedly explaining their assaults in
excruciating detail to police, prosecutors, medical examiners, and jurors
and as a result may choose not to report the crime to police. By any
estimate, less than fifty percent of rapes are reported to police.39 Even
if reported, a rape is unlikely to result in an arrest. If the police do
make an arrest, prosecutors may refuse to prosecute the case. Even if
the prosecutor tries to prosecute the case, it is unlikely to result in conviction, and even if the defendant is convicted, he may not serve any
time in prison.40 If a rapist serves any time in prison, his sentence is often minimal, which has led to public outrage and criticism.41
Only one in seven reported rapes results in a conviction.42 Thirteen
percent of rapists who are convicted are not sentenced to serve any time
in prison.43 Of those sentenced to serve time in prison, the median time
served is only forty-seven months.44 The minimal prospect that her rapist will be convicted or will serve any substantial amount of time in
prison makes reporting the crime seem not worthwhile to the survivor.
For many, this process is “more traumatic than the rape itself.”45 In
fact, in one study, the most commonly cited reason among rape survivors who choose not to press criminal charges is that they made their
Catherine L. Kello, Note, Rape Shield Laws—Is It Time for Reinforcement?,
21 U. Mich. J.L. Reform 317, 344 (1987).
38.

Susan Estrich, Real Rape 23 (1987).

39.

Leslie Bender & Perette Lawrence, Is Tort Law Male?: Foreseeability
Analysis and Property Managers’ Liability for Third Party Rapes of
Residents, 69 Chi.-Kent L. Rev. 313, 321−22 (1993) (explaining that an
estimate that 50 percent of rapes are reported is a high estimate, as other
scholars believe that only 7-16 percent of rapes are reported).

40.

Gruber, supra note 37, at 227.

41.

Most recently, lenient prison sentences and early parole for college athletes
who commit sexual assault have been the target of public debate and outcry.
See e.g., Emanuella Grinberg & Catherine E. Shoichet, Brock Turner
Released from Jail After Serving 3 Months For Sexual Assault, CNN (Sept.
2, 2016, 8:52 PM), https://www.cnn.com/2016/09/02/us/brock-turnerrelease-jail/ [https://perma.cc/RF6V-U998].

42.

Hauserman & Lansing, supra note 35, at 186.

43.

Gruber, supra note 37, at 227.

44.

Id.

45.

Mary Lou Lowder, Comment, The Civil Action for Rape: A Viable
Alternative for the Rape Victim?, 3 S. Ill. U.L.J. 399, 407 (1978).
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choice not to report because “they wanted to avoid the ordeal of
court.”46
Second, survivors feel ashamed and may blame themselves for their
own assaults.47 A woman who was drinking or who chose to be alone
with her assailant is often assumed to have “asked for it” and is seen
as “unworthy of sympathy.”48 Survivors are concerned about victim
blaming and jury nullification.49 If the jury believes that the survivor
somehow contributed to the situation that led to her rape, then the
jury will likely acquit her rapist.50 Jury nullification is a problem in all
rape cases but is particularly problematic in cases of acquaintance
rape.51
Third, survivors fear retaliation by their assailants. This retaliation
could include revictimization of the survivor by another instance of sexual assault or by other threats or actual violence.52 Survivors also fear
retaliation in the form of defamation suits and suits for malicious prosecution brought against them by their assailants.53 This fear may lead
some survivors not to report having been raped.
46.

Kello, supra note 37, at 327.

47.

See Estrich, supra note 38, at 12 (“[M]ost women forced to have sex by
men they know see themselves as victims, but not as legitimate crime
victims.”).

48.

Corinne Casarino, Note, Civil Remedies in Acquaintance Rape Cases, 6 B.U.
Pub. Int. L.J. 185, 188 (1996).

49.

Gruber, supra note 37, at 236 (arguing that the problem in rape prosecutions
is that “the jury is saying, ‘despite the lack of consent and the “technical”
rape law, we think she placed herself in a position where she deserved what
she got’”). Jury nullification is the “jury’s knowing and deliberate rejection
of the evidence or refusal to apply the law either because the jury wants to
send a message about some social issue . . . or because the result dictated by
law is contrary to the jury’s sense of justice, morality, or fairness.” Jury
Nullification, Black’s Law Dictionary (10th ed. 2014).

50.

Gruber, supra note 37, at 255−56.

51.

Kalven and Zeisel’s influential study on jury behavior found that “[t]he
percentage of judges in disagreement with the jury jumped from 12 percent
in aggravated cases[, that is stranger rape or rape accomplished by threats
or violence,] to 60 percent in the simple cases[, that is acquaintance rape],
with the bulk of the disagreement explained by the jury’s absolute
determination not to convict of rape if there was any sign of contributory
fault by the woman, despite enough evidence of guilt to satisfy the judge.”
Estrich, supra note 38, at 20 (citing Harry Kalven & Hans Zeisel, The
American Jury 249–54 (1966)). Juries were four times more likely to
convict in an aggravated-rape case than in an acquaintance-rape case. Id. at
4–5.

52.

Kello, supra note 37, at 327.

53.

Id. at 322–26. For more analysis on defamation suits filed by accused rapists,
see infra notes 60–68 and accompanying text.
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In the criminal system, there have been some attempts at reform
with mixed success. One of the most important of these reforms is the
adoption of rape shield statutes by all fifty states.54 These statutes prevent the admission of evidence of the survivor’s past sexual history, except under limited circumstances.55 Evidence of the survivor’s past sexual history is admissible “only when it [is] material to the matter at
hand, and its prejudicial nature [does] not outweigh its probative value.”56 Before the enactment of rape shield statutes, evidence of a
survivor’s past sexual history with people other than the defendant was
often used to discredit the survivor’s testimony that a crime had
occurred.57 This perpetuated the rape myth that once a woman consented to sex on one occasion, she was more likely to consent to other
sexual activity in the future, either with the same person or with
others.58
Although rape shield laws seemed to represent significant reform in
favor of rape survivors, these laws are imperfect and often are circumvented by defense attorneys.59 One way in which this has been accomplished is by the accused rapist filing suit against the rape complainant,
alleging defamation. For example, in July 2016, Lang Her sued Yee
Xiong for defamation. Her claimed that Xiong and her family had
tarnished his reputation by referring to him as a rapist, although he has
never been convicted of rape.60 Xiong and Her were friends before Her
raped Xiong. The trial focused on the role that Xiong played in her own
sexual assault. Her and Xiong had been drinking together and Xiong
went back to his apartment and fell asleep. She awoke to find him having sex with her without her consent.61 The criminal case against Her
resulted in two hung juries. After the second hung jury, Her pled no
54.

Id. at 317 n.3.

55.

Id. at 320.

56.

Id.

57.

Id. at 328.

58.

Patrick J. Hines, Note, Bracing the Armor: Extending Rape Shield
Protections to Civil Proceedings, 86 Notre Dame L. Rev. 879, 880 (2011).

59.

See Estrich, supra note 38, at 88 (explaining that since the adoption of rape
shield laws there has been a “decline in the importance attached to the
victim’s prior sexual history” but that defense attorneys “continue[] to
investigate the victim’s sexual history as a matter of course and to seek ways
to use such information to discredit the victim”).

60.

Lindsey Bever, She Called the Man Who Sexually Assaulted Her a Rapist.
Then He Sued Her for Defamation., Wash. Post (Oct. 4, 2016),
https://www.washingtonpost.com/news/post-nation/wp/2016/10/03/i-feltre-victimized-woman-sued-for-referring-to-the-man-who-sexually-assaultedher-as-a-rapist/?utm_term=.ad7692a3f19c [https://perma.cc/3LQY-TZGT].

61.

Id.
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contest to felony assault and was sentenced to one year in jail.62 He
sued for defamation based on Facebook posts that Xiong and her sisters
made in which they referred to him as a rapist.63 These types of suits
make it harder for prosecutors to persuade survivors to file charges in
the first place if—on top of their psychological recovery—they must
also be concerned about being found liable for any extrajudicial comment they make about their assault.64
This tactic has been used both as a harassment technique to coerce
the victim into withdrawing the criminal charges and as a method to
obtain admissible evidence about the survivor’s sexual history.65 Under
civil-discovery rules, the rape complainant becomes the defendant in
the civil case and is subject to depositions, interrogatories, and other
discovery.66 The criminal defendant can engage in discovery to obtain
the types of information on the survivor’s prior sexual history that is
not admissible under the rape shield statute.67 Defendants may do this
as an attempt to obtain information against her so that he can try to
convince the judge that its probative value outweighs its prejudicial
effect so that the evidence can be brought into the criminal trial to discredit her.68

II. A Possible Solution: A History of Civil Claims for
Rape
“The criminal justice regime has proven incapable of deterring or
punishing rape or providing justice for millions of rape survivors, and
62.

Id.

63.

Id. Her’s lawsuit was later dismissed. Id.

64.

Kello, supra note 37, at 323−25. See Bever, supra note 60 (“The impact could
be, if these become more common, that survivors are going to double-think
reporting, afraid anything they’re saying could be grounds for a lawsuit
against them personally.” (quoting Emily Austin from the California
Coalition Against Sexual Assault)).

65.

Kello, supra note 37, at 326.

66.

See id. at 329 (describing how victims would face “relentless questions”
during discovery).

67.

See id. at 329 (discussing eliminating civil suits filed by criminal defendants
as a possible method of reinforcing rape shield laws). A judge may combat
this problem by issuing a stay on the civil case for defamation until the
completion of the criminal rape trial, but is not required to. See id. at 323–
25 (analyzing one suit for defamation brought by an alleged rapist where the
“judge issued a stay barring discovery in the civil case until after the
completion of the rape trial” but did so just ten days before the criminal trial
date and after discovery had already begun).

68.

Id. at 328.
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particularly fails to obtain convictions for acquaintance rape . . . .”69
Civil claims for rape and sexual assault could be a sufficient alternative
to the criminal system. While still infrequent, using civil claims has
become increasingly common and is an appealing option for many survivors of sexual assault.70 Some states have a specific civil cause of action
for sexual assault,71 but most states do not, so the survivor generally
must proceed under other theories of tort liability.
In civil cases, survivors may recover compensatory damages for
physical injures, medical expenses including therapy, lost wages, and
mental distress.72 Some jurisdictions allow survivors to recover punitive
damages, while others allow exemplary damages to compensate the victim for injured feelings, humiliation, and indignation.73 Survivors may
also obtain nonmonetary relief such as their rapists acknowledging guilt
and obtaining a letter of apology.74
Survivors generally bring tort suits against their attackers under
intentional-tort theories such as assault, battery, intentional infliction
of emotional distress, and false imprisonment.75 A survivor can sue
whether or not she files criminal charges, but obtaining a favorable verdict in a civil case is much more likely if the assailant was criminally
convicted.76 If the assailant is convicted, then his conviction is conclusive on the question of liability in the civil trial and the survivor
would only need to prove damages.77 For example, in Deborah S. v.
Diorio,78 the Supreme Court of New York County granted summary
judgment on the issue of liability in favor of the survivor after the defendant was convicted of rape, sodomy, and sexual abuse in the first

69.

Krista M. Anderson, Twelve Years Post Morrison: State Civil Remedies and
a Proposed Government Subsidy to Incentivize Claims by Rape Survivors,
36 Harv. J.L. & Gender 223, 225 (2013).

70.

See Bublick, supra note 23, at 58 (explaining that state supreme courts have
issued opinions in more than one hundred cases between 2000 and 2004 and
that state and federal appellate courts issued hundreds more).

71.

See, e.g., Cal. Civ. Code § 1708.5 (West 2017).

72.

Holly J. Manley, Comment, Civil Compensation for the Victim of Rape, 7
Cooley L. Rev. 193, 198–99 (1990).

73.

Id. at 199.

74.

Bublick, supra note 23, at 74.

75.

Id. at 71.

76.

Id. at 70.

77.

Camille LeGrand & Frances Leonard, Civil Suits for Sexual Assault:
Compensating Rape Victims, 8 Golden Gate U. L. Rev. 479, 486 (1977).

78.

583 N.Y.S.2d 872 (Civ. Ct. 1992).
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degree.79 In that case, the survivor of an acquaintance rape brought an
action against the perpetrator seeking to recover compensatory and
punitive damages.80 The jury awarded $170,495 in compensatory damages and $200,000 in punitive damages to the plaintiff, and the court
held that the punitive damage award was appropriate in a case of acquaintance rape.81
The Mississippi Supreme Court reached the same conclusion in
Jordan v. McKenna.82 In Jordan, a rape survivor brought a civil action
against her attacker for assault and battery after he had been convicted
in the criminal trial.83 The trial court awarded damages to the victim
and the defendant appealed.84 The Mississippi Supreme Court held that
after he was criminally convicted for rape, the assailant was collaterally
estopped from relitigating the factual issue of fault.85 The plaintiff was
awarded $380,000 in compensatory damages and $50,000 in punitive
damages.86
In cases where the assailant pled guilty or nolo contendere, evidence
of the plea is admissible in the civil trial but is sometimes not conclusive
on the issue of liability.87 For example, in S.H. v. Cannon,88 a stepfather
pled guilty to charges of statutory rape and sodomy of his stepdaughter
when she was between the ages of eleven and thirteen.89 The trial court
found that his guilty plea did not preclude him from arguing that the
criminal charges did not establish that he had raped and sodomized
her.90 The trial court allowed Cannon to contest the factual issues related to the stepdaughter’s injuries and held that the defendant was not
liable for the harm that the plaintiff had suffered.91 The Missouri Court

79.

Id. at 874.

80.

Id.

81.

Id. at 881.

82.

573 So. 2d 1371 (Miss. 1990).

83.

Id. at 1372.

84.

Id.

85.

Id. at 1377.

86.

Id.

87.

LeGrand & Leonard, supra note 77, at 486. Some courts do treat a guilty
plea as conclusive on the issue of liability. See Bublick, supra note 23, at 70.

88.

504 S.W.3d 817 (Mo. Ct. App. 2016).

89.

Id. at 819.

90.

Id. at 821.

91.

Id. at 821–22.
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of Appeals affirmed the trial court’s factual determination and reasoning.92
In Karpov v. Karpov,93 the court addressed whether a nolo contendere plea was conclusive on the issue of liability. Vladimir Karpov
was sentenced to twelve years in prison for his conviction for rape in
the third degree and continuous sexual abuse of a child.94 The United
States District Court for the District of Delaware stated that it was
unclear from the record whether Vladimir pled guilty or had entered a
nolo contendere plea. The court refused to allow his conviction to be
conclusive on the issue of liability in the civil case because it could not
be sure that all issues had been fully litigated.95
In most jurisdictions, however, a guilty plea is conclusive on the
issue of liability. In Lili B. v. Henry F.,96 the defendant pled guilty to
second-degree sexual abuse.97 The New York Supreme Court, Appellate
Division stated that “whether [the] conviction is by plea or after trial,
all that is required to give effect to the collateral estoppel bar is that
there is an identity of issues and that [the] defendant had [a] full and
fair opportunity to litigate [the] issue in the criminal action.”98 The
court found that these conditions were met and that the defendant was
liable.99
If the assailant was acquitted, the survivor may still bring a tort
suit. For instance, in Terrio v. McDonough,100 the Massachusetts Appeals Court allowed the plaintiff to recover damages from a defendant
who was acquitted on three indictments arising out of the same situation.101 The court found that evidence of the defendants’ acquittals were
inadmissible because “the standards of proof and facts to be proved in
a criminal case are likely to be sufficiently dissimilar from civil counterparts so that the result of one proceeding may have no probative value
in another,” and therefore allowed the plaintiff’s case to proceed.102 As
92.

Id. at 822.

93.

307 F.R.D. 345 (D. Del. 2015).

94.

Id. at 347.

95.

Id. at 350 (explaining that a plea of nolo contendere “cannot be considered
actual litigation. A plea of nolo contendere by definition obviates actual
adjudication and is not an admission”).

96.

653 N.Y.S.2d 34 (App. Div. 1997).

97.

Id. at 35.

98.

Id.

99.

Id.

100. 450 N.E.2d 190 (Mass. App. Ct. 1983).
101. Id. at 192, 197.
102. Id.
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explained below, the burden of proof in civil cases for sexual assault is
lower than the burden of proof in criminal trial and therefore does not
subject the defendant to double jeopardy.103 Although some survivors
have been successful in obtaining judgments where prosecutors have
not, this is rare.104
Lastly, a survivor may bring a tort suit if her assailant was never
criminally prosecuted or if she never filed a police report. In Delia S. v.
Torres,105 the plaintiff chose to forgo the criminal process entirely and
to pursue a civil remedy exclusively.106 She was raped by a family friend
and became pregnant as a result.107 Although she never filed criminal
charges, the court held that her rapist was liable and that she could
recover compensatory damages.108 Therefore, civil suits could be especially useful in cases “where prosecution is less likely” such as in acquaintance rape cases.109
In addition to filing suit against her attackers, a survivor may also
file a suit against a third party that contributed to her sexual assault.110
Although there is no general duty to prevent a person from being
subjected to criminal conduct caused by another person, courts typically have allowed liability for third parties where there was a special
relationship between the victim and the intentional actor.111 Generally,
survivors bring third-party suits against parties who were in a position
to prevent the rape from occurring such as landlords, post-secondary
institutions, and employers.112 These suits rely on negligence rather than
intentional-tort theories.113
Suits against landlords or post-secondary institutions are generally
brought under theories of premises liability, while suits against employers are brought under theories of respondeat superior or negligent hiring

103. See infra Part III.
104. See Bublick, supra note 23, at 63–64 (discussing how tort claims filed by
victims between 2000 and 2004 were “few in number,” and how, sometimes,
victims successfully bring tort suits when prosecutors fail to convict).
105. 184 Cal. Rptr. 787 (Ct. App. 1982).
106. Id. at 791.
107. Id. at 790–91.
108. Id. at 791.
109. Bublick, supra note 23, at 68.
110. Id. at 84.
111. Ellen Bublick, Citizen No-Duty Rules: Rape Victims and Comparative
Fault, 99 Colum. L. Rev. 1413, 1420 (1999).
112. LeGrand & Leonard, supra note 77, at 499–513.
113. Bublick, supra note 111, at 1420.
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and supervision.114 The purpose of third-party liability in sexual assault
cases is to prevent third parties from “creating, ignoring, or disguising
safety hazards.”115 The third party is typically in the best position to
take precautions and to be aware of the risks. Therefore, holding the
third party liable gives the third party an incentive to protect individuals based on their ability to cure problems and their superior knowledge.116 Third parties are also in a better position to spread the costs of
preventing criminal activity rather than the costs of sexual assault
falling only on the individual survivor.117 Liability forces the third-party
defendants to take only reasonable precautions to prevent the sexual
assault from occurring, not insuring that no crimes occur, so it is not
unduly restrictive on third parties.118

III. Advantages of Bringing a Tort Suit
The tort system presents a wide array of benefits to survivors that
are unavailable in the criminal justice system.119 These advantages
would assist survivors’ recovery and help them return to the state they
were in before they were sexually assaulted. These advantages are particularly important because “if a substantial number of lawsuits are
successfully litigated, the civil court system may prove to be an effective
aid to the criminal justice system in deterring this sort of criminal activity.”120
The first advantage of using civil suits over proceeding through the
criminal justice system is that the survivor controls the litigation in
pursuit of her own interests rather than the government controlling the
trial to serve society’s interests.121 This prospect—rather than the
chance to get monetary damages—allows a survivor to take back control of her life and to vindicate her rights, which are often some of the
most important factors in a survivor’s decision to report the crime or
to file a civil suit.122 The real advantage of this type of claim is the per114. Bublick, supra note 23, at 84–95.
115. Bublick, supra note 111, at 1423.
116. Id.
117. Id. at 1423–24.
118. Id. at 1424.
119. Manley, supra note 72, at 199.
120. Lowder, supra note 45, at 422.
121. Hines, supra note 58, at 889.
122. See Lowder, supra note 45, at 399 (discussing an instance where a survivor’s
pursuit of litigation was fueled more by a desire for justice than an interest
in money).
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sonal vindication through the civil court system of a woman’s right not
to be raped.123 Even in cases where the survivor knows she will be unable
to recover monetary damages from her attacker, tort suits can enable
survivors to obtain other remedies that can promote their physical and
psychological recovery, such as her assailant’s transfer to a new school
or job or her assailant acknowledging his guilt and giving a letter of
apology.124 While survivors’ rights in the criminal system have improved
as a result of crime victim’s rights laws passed in every United States
jurisdiction,125 these types of remedies are often not available in civil
proceedings but could serve the survivor’s interests.126
The focus in criminal prosecutions is the offender paying for his
crimes against society, whereas the civil trial is about compensating the
survivor directly for the harm she has suffered.127 While all states have
victim compensation funds, the maximum amount that a victim can
123. See id.
124. Bublick, supra note 23, at 74.
125. Victim’s rights statutes have generally focused on serving the following
objectives:
(1) The right to be reasonably protected from the accused; (2) The
right to reasonable, accurate, and timely notice of any public court
proceeding or any parole proceeding involving the crime, or of any
release or escape of the accused; (3) The right not to be excluded
from any such public court proceeding . . . ; (4) The right to be
reasonably heard at any public proceeding in the district court
involving release, plea, sentencing, or any parole proceeding; (5)
The reasonable right to confer with the attorney for the
Government in the case; (6) The right to full and timely restitution
as provided in law; (7) The right to proceedings free from
unreasonable delay; [and] (8) The right to be treated with fairness
and with respect for the victim’s dignity and privacy.
Office of Justice Programs: Office for Victims of Crime, Crime Victims’
Rights: Laws, Dep’t of Justice, https://www.ovc.gov/rights/legislation.
html [https://perma.cc/X9NF-RT72] (last visited Mar. 19, 2017). While
some of these protections, such as protection from the accused and respect
for survivor’s dignity and privacy, might help protect survivor’s interests,
these rights only apply after formal criminal proceedings are initiated by the
state and are no longer available to the survivor if all of the charges against
the criminal defendant are later dropped. U.S Dep’t of Justice, Memorandum
Opinion for the Acting Deputy Attorney General on the Availability of
Crime Victims’ Rights Under the Crime Victims’ Rights Act of 2004 (Dec.
17, 2010). Therefore, survivors of sexual assault may be better off protecting
their rights in civil suits rather than relying on victim’s rights laws.
126. Bublick, supra note 23, at 74.
127. Claire Bushey, Why Don’t More Women Sue Their Rapists?, Slate (May
26, 2010, 10:07 AM), https://www.slate.com/articles/double_x/doublex/
2010/05/why_dont_more_women_sue_their_rapists.html [https://perma.
cc/HN6U-SDMF].
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receive is modest and often does not adequately compensate a rape survivor for the harm inflicted on her.128 The cost of rape to the average
victim is estimated to be $87,000.129 This includes both the out-of-pocket costs for medical expenses, lost wages, and property damage as well
as compensation for pain and suffering and reduced quality of life.130
Civil suits allow victims to recover compensatory damages for the harm
that they actually suffered, above and beyond what a survivor could
recover from a victim compensation fund.131 In addition, civil suits are
available in some situations where the survivor may be unable to recover under the victim compensation fund, such as where the survivor
has a prior criminal history or where the survivor may have contributed
to the circumstances leading up to the assault.132
In addition to compensatory damages, a survivor may also be
entitled to recover punitive damages. In Kink v. Combs,133 the Wisconsin Supreme Court stated that punitive damages are “particularly
appropriate” in cases of sexual assault—even if the defendant did not
act with malice—because they serve a public interest in deterring a
crime that is so often not prosecuted.134
Another advantage to using civil suits instead of criminal trials is
that tort suits have a lower burden of proof than criminal cases. In
criminal cases, the burden of proof is “beyond a reasonable doubt,”
whereas in civil suits the survivor must prove her claim by a “prepon-

128. See generally Julie Goldscheid, Crime Victim Compensation in a Post-9/11
World, 79 Tul. L. Rev. 167, 186–95 (2004) (explaining the problems that
survivors of sexual assault face when attempting to recover from victim
compensation funds). For more detailed analysis of the benefits and costs of
using victim compensation funds as a way to compensate survivors, see infra
Part V.
129. Hines, supra note 58, at 886–87.
130. Id. at 886; Ted R. Miller et. al, Research Report: Victim Costs and
Consequences: A New Look, Nat’l Inst. of Justice, U.S. Dep’t of
Justice, 23 (1996), https://www.ncjrs.gov/pdffiles/victcost.pdf [https://
perma.cc/RA2A-KJ3J].
131. Victim compensation programs in most states allow victims only to recover
for economic losses such as medical bills, counseling, and lost wages but
generally do not allow victims to recover non-economic losses for pain and
suffering or emotional distress. National Association of Crime Victim
Compensation Boards, Compensation for Crime Victims, https://www.
nacvcb.org/NACVCB/files/ccLibraryFiles/Filename/000000000120/Brochu
reCVC1.pdf [https://perma.cc/AAJ9-CDPY] (last visited Mar. 16, 2017).
132. See infra notes 295–298 and accompanying text (explaining the innocent
victim requirement in victim compensation programs).
133. 135 N.W.2d 789 (Wis. 1965).
134. Id. at 797.
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derance of the evidence.”135 The lower burden of proof is especially useful in cases where the primary issue is consent, such as in cases of acquaintance rape. Acquaintance rape trials typically come down to a “he
said, she said” dispute over whether the survivor gave consent, and often there is little or no evidence of the sexual assault other than the
survivor’s testimony.136 Under a lower burden of proof, it may be easier
for the survivor to prove that she did not consent, that the rape occurred, and, therefore, to recover.
A third advantage of civil suits over criminal trials is that in civil
cases the procedures are not specifically tailored to protect the defendant.137 In criminal trials, the procedures are skewed strongly in favor of
the defendant and against the prosecutor. This is a result of due process
concerns, because in criminal cases a defendant’s liberty interests are
particularly strong.138 In civil cases, the procedures treat the parties
more equally. Due process concerns still exist but are not as strong in
civil cases where there is less at stake for the defendant and there is no
chance of imprisonment—only that he might lose money.139 For example, the defendant’s Fifth Amendment rights are more limited in a civil
trial than in a criminal trial. In a criminal case, a defendant may refuse
to take the stand or may refuse to answer a question while on the stand,
and the prosecutor may not comment on either of these refusals. In a
civil case, if the defendant is called to take the stand, he must do so.140
Additionally, while the defendant is permitted to refuse to answer a
question while on the stand, if he does so, the plaintiff’s attorney is permitted to comment on that fact to the jury.141 This procedural equity
between plaintiff and defendant in a civil case may significantly improve
the survivor’s chances of prevailing in her civil suit.
A final reason that civil claims may be more appealing to survivors
than the criminal justice system is that a tort cause of action is more
general than the elements of the crime of rape.142 Tort suits require less
detail on exactly what the sexual assault entailed.143 Under most crim-

135. Manley, supra note 72, at 199.
136. Casarino, supra note 48, at 189.
137. Id. at 197–98.
138. Id.
139. See id. (noting that a defendant’s “fifth amendment privilege is . . . not as
extensive in the civil context” when compared to a criminal proceeding).
140. Id. at 197.
141. Id.
142. Bublick, supra note 23, at 72.
143. Id. at 73.
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inal statutes, the prosecutor must prove that “intercourse”144 or “penetration” occurred.145 In contrast, in a claim for battery, the survivor
must only show harmful or offensive contact.146 There is a less detailed
focus on exactly what the sexual assault entailed, which may be less
traumatic for the survivor.147 This more general standard is particularly
beneficial to survivors in cases where consent is not an issue but where
sexual intercourse or penetration is, because the survivor does not need
to prove penetration, but rather proof of any harmful or offensive sexual
contact will suffice.

IV. Issues Arising Out of Civil Claims
While initially an appealing alternative, civil suits present many
challenges that a survivor must overcome before she may recover. Some
of these challenges are similar to the challenges in criminal cases,148
while other problems arise only in the civil context.149 These challenges
are so significant that less than 1 percent of all survivors are successful
in bringing civil actions against their rapists.150 The low prospect of recovery is caused in part because few women sue their rapists in the civil
setting and partly because few of the suits that are brought actually
144. See Rape, Black’s Law Dictionary (10th ed. 2014) (defining rape as
“[u]nlawful sexual activity (esp[ecially] intercourse) with a person (usu[ally]
a female) without consent and usu[ally] by force or threat of injury”)
(emphasis added).
145. Bublick, supra note 23, at 72-73. Sexual intercourse is defined as “physical
sexual contact, esp[ecially] involving the penetration of the vagina by the
penis.” Intercourse, Black’s Law Dictionary (10th ed. 2014). Penetration
is defined as “[t]he entry of the penis or some other part of the body or a
foreign object into the vagina or other bodily orifice. This is the typical
meaning today in statutes defining sexual offenses.” Penetration, Black’s
Law Dictionary (10th ed. 2014).
146. Bublick, supra note 23, at 80.
147. Id. at 72 (explaining that a survivor may prove any touching rather than
proving “exactly which digit touched which orifice”).
148. See Bublick, supra note 111, at 1414 (“The hundreds of published opinions
in civil rape cases reveal that many of the prejudices that obstruct criminal
convictions—such as the requirement that rape victims physically resist their
assailants—may also hinder civil recovery.”).
149. See id. (“[T]ort actions present anti-victim biases unique to the civil context
in matters not directly involved in criminal proceedings, such as comparative
fault and damages assessment.”).
150. Steven Bennett Weisburd & Brian Levin, “On the Basis of Sex”: Recognizing
Gender-Based Bias Crimes, 5 Stan. L. & Pol’y Rev. 21, 31 n.101 (1994)
(quoting The Violence Against Women Act of 1991: The Civil
Rights Remedy: A National Call for Protection Against Violent
Gender-Based Discrimination, S. Rep. No. 102-197, at 44 (1991)).

563

Case Western Reserve Law Review·Volume 68·Issue 2·2017
Rape in the Civil and Administrative Contexts

succeed. One study found that as a result of the issues described below,
“[o]nly 15 percent of the victims even consider suing; five percent consult a lawyer; slightly fewer actually try to collect, and only two percent
collect anything.”151 However, this low figure could be improved if certain reforms were made in the tort system that would make the system
a more viable option for survivors and would make recovery of damages
for survivors more likely.152
A.

Tort Defenses

The first tort law doctrine that hinders a survivor’s chance of recovery in her civil case is the consent defense. According to the Restatement (Third) of Torts, “[a]n actor is not liable to another if the other
effectively consents to the otherwise tortious conduct of the actor.”153
In civil cases for rape, the assailant may attempt bring a defense of actual consent or apparent consent. Actual consent exists where the plaintiff “is subjectively willing for that conduct to occur. Actual consent
need not be communicated to the actor to be effective. It can be express
or can be inferred from the facts.”154 Apparent consent exists “if a reasonable person in the position of the actor would believe that the other
actually consents to the actor’s otherwise tortious conduct.”155 In criminal cases, lack of consent is often difficult to prove, particularly in cases
where the survivor knew her attacker.156 In civil suits, the intentional
tort defense of consent often provides a similar obstacle.
The tort defense of consent may be even more challenging for survivors in the civil setting than in a criminal case.157 First, under the tort
doctrines of actual consent or apparent consent, the focus is not necessarily on whether the survivor affirmatively consented to the defend151. LeRoy L. Lamborn, The Propriety of Governmental Compensation of
Victims of Crime, 41 Geo. Wash. L. Rev. 446, 451 n.20 (1973) (citation
omitted).
152. See infra Part V (analyzing the proposed changes to the tort system and the
model cause of action for sexual battery).
153. Restatement (Third) of Torts: Intentional Torts to Persons
§ 111 (Am. Law Inst., Tentative Draft No. 1, 2015). “Consent is legally
effective and precludes liability if the criteria of any of the following
categories of consent are established: § 112 (actual consent), § 115 (apparent
consent), § 116 (substitute consent), § 117 (implied-in-law or constructive
consent), or § 118 (emergency doctrine).” Id.
154. Id. § 112.
155. Id. § 115.
156. See generally Estrich, supra note 38, at 57–79 (describing the modern law’s
shift to emphasis on victim nonconsent rather than the requirement that the
victim show “utmost resistance” to the rape).
157. Bublick, supra note 23, at 77.
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ant’s acts, but rather is on whether consent can be inferred from the
facts or whether a reasonable person in the defendant’s position would
have believed that the plaintiff consented.158
Second, in civil cases, courts often do not take into account coercion
or power relationships between the rapist and the survivor in the analysis of consent. For example in State ex rel. Wilkins v. Markway,159 a sixteen-year-old female prisoner brought suit against her jailer for an
alleged sexual assault and resulting pregnancy.160 The Missouri Supreme
Court held that there was no liability for actual or punitive damages
when the prisoner had intercourse with the jailer when her only objection to the intercourse was telling her assailant “no,” but she did not
attempt to escape, fight back, or call for help.161 Conversely, in the
criminal setting, consent that is a result of “force, duress or deception”
is considered ineffective and does not constitute a defense.162 One factor
that Missouri criminal courts consider in determining whether the defendant used force is “the extent to which the accused was in a position
of authority, domination, and control over the victim.”163 Under the
same facts as in Markway, the defendant’s conduct would have constituted force, as the accused rapist was the survivor’s jailer and was
clearly in a position of authority over the survivor. This same “consent”
would have been an ineffective defense in the criminal trial, but was
allowed in the civil case.
Another problem with the consent defense in civil cases is that not
all jurisdictions apply the age of consent for sexual activity laid out in
criminal law to civil cases. Age of consent laws set a minimum age,
usually between sixteen and eighteen, below which minors are legally
incapable of giving consent to sexual activity.164 If laws on the age of
consent were applied in the civil context, the defendant would be barred
from arguing that the plaintiff consented if the survivor was below the
minimum age.165 Some states simply apply the age of consent to civil
158. See Restatement (Third) of Torts §§ 112, 115.
159. 353 S.W.2d 727 (Mo. 1962).
160. Id. at 728–29.
161. Id. at 733−34.
162. Model Penal Code § 2.11(3)(d) (Am. Law Inst., 1962).
163. State v. Gomez, 92 S.W.3d 253, 256 (Mo. Ct. App. 2002).
164. Brittany Logino Smith & Glen A. Kercher, Adolescent Sexual Behavior and
the Law, Sam Hous. St. U. Crim. Just. Ctr. Crime Victims’ Inst. 6
(March 2011), www.crimevictimsinstitute.org/documents/Adolescent_
Behavior_3.1.11.pdf [https://perma.cc/7QW6-LJZQ].
165. See generally Jennifer Ann Drobac, A Bee Line in the Wrong Direction:
Science, Teenagers, and the Sting to “The Age of Consent”, 20 J.L. & Pol’y
63, 65 (2011) (addressing “whether adolescent ‘consent’ [to sexual activity
with adults] should insulate alleged tortfeasors from liability”). The Model
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cases. For example, in Christensen v. Royal School District No. 160,166
the Washington Supreme Court concluded that “the notion that minors
are incapable of meaningful consent in a criminal law context should
apply in the civil arena and command a consistent result.”167
But in many other jurisdictions, courts have refused to apply the
age of consent to civil settings.168 In these cases, general tort principles
on consent come into play.169 In effect, this means that “in a civil and
criminal case with the same facts and the same people involved, the
same consent will be treated with diametrically opposite results under
the law,”170 and that “consent” will prevent survivors who are minors
from recovering in civil suits. What is especially troubling is that in
these jurisdictions, minors who are considered capable of consenting to
sexual activity with adults are often deemed incapable of suing on their
own behalf.171
For example, in Kravitz v. Beech Hill Hospital, L.L.C.,172 the Supreme Court of New Hampshire held that it was reasonable for the jury
to find that the sexual assault had not occurred because the fourteenPenal Code explicitly states that consent is ineffective if “it is given by a
person who by reason of youth . . . is manifestly unable or known by the
actor to be unable to make a reasonable judgment as to the nature or
harmfulness of the conduct charged to constitute the offense.” Model
Penal Code § 2.11(3)(b).
166. 124 P.3d 283 (Wash. 2005).
167. Id. at 286. The court went on to state that “[i]t would, in our view, be a
peculiar rule that consent by a child could be a viable defense against civil
liability when the exact conduct does not provide a defense to a defendant
in a criminal case.” Id.
168. See Drobac, supra note 165, at 64 (citing case law in New York, Illinois, and
California that has refused to apply the age of consent in civil cases); see
also Tate v. Bd. of Educ., 843 A.2d 890, 901 (Md. Ct. Spec. App. 2004)
(holding “that a minor’s consent is relevant for purposes of determining civil
liability”).
169. These traditional tort rules state that a minor under the age of seven is
legally incapable of giving consent, children between the ages of seven and
fourteen are presumed incompetent, and children over the age of fourteen
are presumed to be competent to consent, but this presumption is rebuttable.
Drobac, supra note 165, at 85–86. “Thus, in the context of a civil claim for
damages and absent evidence to the contrary, the bright-line rule allows a
trier of fact to presume that a child over fourteen consents to sexual contact.”
Id. at 86.
170. Criminal Law Says Minors Can’t Consent—But Some Civil Courts Disagree,
NPR (Nov. 16, 2014, 6:22 PM), https://www.npr.org/2014/11/16/3645
38087/criminal-law-says-minors-cant-consent-but-some-civil-courts-disagree
[https://perma.cc/DN8T-QXNQ].
171. Drobac, supra note 165, at 93.
172. 808 A.2d 34 (N.H. 2002).
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year-old patient in the health care facility had consented to the sexual
conduct.173 The patient was allegedly sexually assaulted by another resident of the facility who was a previously convicted sexual offender.174
The jury awarded damages in the amount of $13,672 to the mother for
the cost of the daughter’s stay at the health care facility, but found
that the daughter was not entitled to any damages.175 They found the
offender 0 percent at fault for the plaintiff’s injuries and the facility 100
percent at fault.176 The trial court found that it was reasonable for the
jury to find that damages on the part of the daughter had not been
established. The court also concluded that the jury found that the
alleged sexual assault did not occur, because if the jury found that Doe
had not assented to the sexual contact, it probably would have apportioned at least a portion of the legal fault to her assailant and awarded
her at least nominal damages.177 The New Hampshire Supreme Court
did not explicitly decide whether to apply the age of consent in civil
cases,178 but the age of consent in New Hampshire is sixteen, and the
court upheld the jury verdict premised on the fact that Doe consented,
even though she was two years younger than the age of consent at the
time of the sexual contact.179
The second tort defense that presents a significant obstacle for
survivors’ civil claims is comparative fault. Comparative fault allows a
defendant to hold the plaintiff responsible for the proportion of harm
that the plaintiff contributed.180 The comparative fault defense is troubling when applied to any intentional tort, but it is especially problematic in cases brought by sexual assault survivors as this defense
could hold the survivor partially responsible for her own rape and could

173. Id. at 42.
174. Id. at 37.
175. Id. at 38.
176. Id. at 42.
177. Id.
178. Id. at 44 (Nadeau, J., concurring).
179. Id. at 37, 42 (majority opinion). The New Hampshire Supreme court did
note that Doe did not claim that the defendant had violated the felonious
sexual assault statute for sexual assault of a victim between the ages of
thirteen and sixteen. Id. at 37. The court did not explicitly address whether
Doe’s failure to allege a violation of this statute led them to refuse to apply
the age of consent in her civil case, but stated that the central question was
whether the sexual activity involved was consensual. Id. at 37–38. It is
possible, but seems unlikely, that the court would have reached a different
result if Doe had included this claim.
180. Bublick, supra note 111, at 1415.
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lessen her recovery accordingly.181 This is victim blaming at its most
basic level. Although most jurisdictions do not allow assailants to raise
this defense, some jurisdictions do.182 For example, in Morris v. Yogi
Bear’s Jellystone Park Camp Resort,183 the Louisiana Court of Appeals
upheld the jury’s finding that a thirteen-year-old girl was 12 percent at
fault for her own rape by three seventeen-year-old boys when she voluntarily drank beer with them and left with them to go to a secluded
place.184 “[T]he Morris court allowed rapists themselves to mitigate
their responsibility for their own intentional gang rape of a young unconsenting girl by focusing on the ‘faulty’ conduct of their victim.”185
Even jurisdictions that do not allow rapists to raise comparative
fault as a defense allow third parties to raise it against survivors.186 For
example, in Beul v. ASSE International Inc.,187 the plaintiff was awarded a $1.1 million verdict against a corporation that negligently placed
her in the care of the man who raped her while she was an exchange
student living with his family. The jury found that she was 41 percent
responsible for her own injuries and reduced her recovery accordingly.188
Similarly, in Birkner v. Salt Lake County,189 a patient of a mental health
facility sued her therapist and the county for sexual battery and
negligence based on the sexual misconduct of the therapist.190 The judge
entered a verdict finding the therapist 50 percent negligent, the county
40 percent negligent, and the patient 10 percent negligent.191 This finding of comparative negligence of the plaintiff was affirmed on appeal.192
181. Id. at 1415.
182. Id.
183. 539 So. 2d 70 (La. Ct. App. 1989).
184. Id. at 78.
185. Bublick, supra note 111, at 1429.
186. Id. at 1427 (“[C]ourts prohibit rapists from raising all defenses of rape victim
comparative fault, but permit negligent third parties to raise any such
comparative fault defenses.”). “[C]ourts use these defendants’ lesser
culpability as a reason for permitting even broader constructions of rape
victim fault.” Id. at 1431.
187. 233 F.3d 441 (7th Cir. 2000).
188. Id. at 444.
189. 771 P.2d 1053 (Utah 1989).
190. Id. at 1055–56.
191. Id. at 1056.
192. Id. at 1060–61. Due to the plaintiff’s mental illness, the court followed the
Restatement approach to contributory negligence of the mentally impaired,
that is, “[t]hose who are insane are incapable of contributory negligence,
whereas lesser degrees of mental impairment should be considered by the
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What is most troubling about the comparative fault defense is the
types of conduct that juries have found to show that the survivor was
contributorily at fault for her own rape. “[W]here there was ‘contributory behavior’ on the part of the woman . . . juries were willing to go
to extremes in their leniency toward the defendant, even in cases where
judges considered the evidence sufficient to support a conviction for
rape.”193 In civil cases, the survivor is often compared to the “‘ideal’
rape victim” and often falls short.194
According to the cases, a reasonable woman [or ideal rape victim]
does not go outside alone at night to hail a cab or walk to her car
in a hotel parking lot, especially if a man is outside. She does not
take four or five steps inside the door before closing it. She double
checks her door locks and is certain that every window is closed.
She does not open the door when someone knocks or invite a
salesman into her home or a man into her hotel room. She never
drinks alcohol with a man, particularly if he is older or streetwise
or someone she has recently met.195

Another issue with allowing comparative fault between intentional
actors, negligent actors, and survivors is that it diminishes the survivor’s ability to recover damages. Before courts began apportioning
liability between negligent and intentional tortfeasors, joint and several
liability between the defendants was the norm.196 Now, under comparative fault, each party is assigned that party’s proportional contribution
of responsibility for the harm, and a plaintiff can only recover that percentage from each defendant, rather than being able to recover the full
jury in determining whether the plaintiff was contributorily negligent.” Id.
at 1060.
193. Estrich, supra note 38, at 5. “[J]uries tend to be prejudiced against the
prosecution in rape cases, [and] . . . they will go to great lengths to be lenient
with defendants if there is any suggestion of ‘contributory behavior’ on the
part of the victim. ‘Contributory behavior’ warranting leniency includes the
victim’s hitchhiking, dating, and talking with men at parties.” Id. at 19.
194. Hines, supra note 58, at 882. An “‘ideal’ rape victim” is a virgin acting
cautiously until she was suddenly ambushed by a stranger. Id. If the survivor
lacked any of the characteristics of an “‘ideal’ rape victim” then juries are
reluctant to award damages. Id.
195. Bublick, supra note 111, at 1432–33 (citations omitted). This problem
suggests two possible solutions. The first would be to eliminate comparative
fault entirely in civil actions brought by survivors. The second would be to
limit and specifically enumerate the conditions that might support the
conclusion that the survivor was contributorily at fault for her own rape. For
analysis of the advantages and disadvantages of these alternatives, see infra
Part V.
196. Bublick, supra note 111, at 1425.
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amount of the damage award from any defendant.197 This could potentially eliminate third-party obligations as “[j]uries required to compare
rapist and third party liability will often find the rapist largely, if not
entirely, responsible.”198
Another issue that rape survivors face is the requirement that the
sexual assault was foreseeable in order to successfully hold third parties
liable. In order to be foreseeable, the survivor will need to show evidence
of similar incidents in the area.199 Many states require that the landlord
or employer have prior knowledge of criminal activity in the area or a
history of criminal activity by the particular assailant.200 Some states
go as far as to require similar criminal activity—that is, they require
the landlord or employer to have been aware of sexual assaults in the
area or of the assailant’s history of sexual assault—in order to show
that the rape was a foreseeable consequence of their failure to take reasonable precautions.201
For example, in Fast Eddie’s v. Hall,202 the Indiana Court of
Appeals found that a bar was not responsible for damages caused to
the decedent when one of its patrons sexually assaulted and killed her.203
After Hall became intoxicated, the bar manager asked Lamb, the eventual rapist and murderer, to escort her out of the bar.204 He did so and
another patron drove Hall to his trailer home and left her passed out
in the passenger seat of his car.205 Lamb stayed at the bar but later approached the trailer of the second patron and saw Hall passed out.206
Lamb then raped and killed her, and he later pled guilty to her
murder.207 Hall’s estate sued Fast Eddie’s under a negligence theory.208
Fast Eddie’s argued that it did not owe a duty to Hall to protect her
from Lamb’s criminal conduct because the conduct was an unforeseeable result of the bar’s serving alcohol to Lamb.209 The court held
197. Id.
198. Id.
199. Id. at 1421.
200. LeGrand & Leonard, supra note 77, at 503.
201. Id. at 504.
202. 688 N.E.2d 1270 (Ind. Ct. App. 1997).
203. Id. at 1275.
204. Id. at 1271.
205. Id.
206. Id.
207. Id.
208. Id. at 1271–72.
209. Id. at 1272.
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that despite evidence that staff at Fast Eddie’s had knowledge that
Lamb’s “‘sexual drive increased’ when he became intoxicated” and that
Lamb carried a gun, his sexual assault and murder of Hall was not foreseeable because Fast Eddie’s “had no [specific] knowledge of Lamb’s
propensity to commit sexual assault or murder.”210
Foreseeability is also an issue in respondeat superior cases, because
sexual assault is not within the perpetrator’s scope of employment.211
In Birkner, the court found that the county was not liable for the sexual
misconduct of a therapist working for the county mental health facility
because “as a matter of law . . . sexual misconduct of an employee is
outside the scope of employment.”212 Foreseeability is especially problematic in cases against employers for negligent hiring and supervision,
because the employer generally needs to have been aware of prior misconduct by the particular employee in order to be liable.213 Generally,
this conduct does not need to be sexual assault committed by the employee but could be prior crimes against people such as criminal
assaults.214
For example, in Doe v. Linder Construction Co.,215 the trial court
granted summary judgment in favor of the manager of an apartment
complex because the rape of one of the tenants was not foreseeable, despite assailant’s prior criminal history.216 The plaintiff alleged that the
property manager did not have adequate security for keys to tenants’
apartments because it kept the keys in an unlocked box in an unlocked
closet in the model home office, and each key was numbered corresponding to each house.217 Samuel Carpenter was working for Linder
Construction Co. for fourteen months as an independent contractor. He
had three previous DUI convictions but no other criminal convictions.218
Carpenter had made an unauthorized copy of the key to the model
home. On the night that Carpenter raped the plaintiff, he used his key
to get into the model home office, took the key for the plaintiff’s house,
210. Id. at 1273.
211. See Doe v. Linder Constr. Co., 845 S.W.2d 173, 184 n.1 (Tenn. 1992)
(Daughtrey, J., dissenting) (“[A]n employer is not liable to third persons for
injuries resulting from the criminal acts of an employee, because such acts
are ordinarily outside the scope of employment.”).
212. Birkner v. Salt Lake Cty., 771 P.2d 1053, 1058 (Utah 1989).
213. Bublick, supra note 23, at 86.
214. Id. at 86–87.
215. 845 S.W.2d 173 (Tenn. 1992).
216. Id. at 184.
217. Id. at 175–76.
218. Id. at 175.
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and used it to enter her home with another man and to rape her.219
Both men were convicted of rape.220 Despite their convictions, in Doe’s
civil suit against the property management company, the trial court
found that the rape was not foreseeable and the Tennessee Supreme
Court affirmed.221 The court stated that Carpenter’s alcohol dependency
and prior DUI convictions were not probative on the propensity to commit sexual assault and that the plaintiff’s assault was not foreseeable. 222
This case is unusual not just because the court found that the sexual
assault was unforeseeable, but also because the victim successfully obtained a criminal conviction against her attacker yet was unsuccessful
in her civil suit against a third party whose negligence contributed to
her rape.223
B.

Procedural Barriers to Survivors’ Recovery

The first procedural barrier to survivors is that unlike in criminal
cases, a survivor may have to disclose her name in order to bring a civil
suit.224 She is not guaranteed the right to proceed under a pseudonym,
but rather the court must balance the privacy interests of the plaintiff
with the defendant’s interest in having a public trial.225 In federal courts,
“[t]he ultimate test for permitting a plaintiff to proceed anonymously
is whether the plaintiff has a substantial privacy right which outweighs
the ‘customary and constitutionally-embedded presumption of openness
in judicial proceedings.’ It is the exceptional case in which a plaintiff
may proceed under a fictitious name.”226 Courts have generally applied
five factors in determining whether to allow plaintiffs to proceed anonymously. Those factors are:
219. Id. at 176.
220. Id.
221. Id. at 176, 184.
222. Id. at 179.
223. See Bender & Lawrence, supra note 39, at 319–20 (arguing that the concept
of foreseeability in tort law is defined as what would be foreseeable to
“reasonable men” rather than what would be foreseeable to “reasonable
people” which makes rape seem less foreseeable than it really is for women).
224. Hines, supra note 58, at 891; Jayne S. Ressler, Privacy, Plaintiffs, and
Pseudonyms: The Anonymous Doe Plaintiff in the Information Age, 53 U.
Kan. L. Rev. 195, 195 (2004) (arguing that plaintiff should be allowed to
proceed pseudonymously in the civil setting and that “[t]he need to provide
claimant anonymity has been recognized in the criminal context in the form
of rape shield laws, but plaintiff privacy concerns play a role in civil cases as
well”).
225. Ressler, supra note 224, at 195–96.
226. Doe v. Frank, 951 F.2d 320, 323 (11th Cir. 1992) (quoting Doe v. Stegall,
653 F.2d 180, 186 (5th Cir. 1981)).
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(1) whether the plaintiff would risk suffering injury if publicly
identified; (2) whether the plaintiff is challenging governmental
activity; (3) whether the plaintiff would be compelled to admit
her intention to engage in illegal conduct, thereby risking criminal
prosecution; (4) whether the plaintiff would be required to disclose information of the utmost intimacy; and (5) whether the
party defending against a suit brought under a pseudonym would
be prejudiced.227

In applying these factors, courts have not always allowed rape
survivors to sue using a pseudonym. Courts have refused to allow plaintiffs to proceed anonymously for two reasons. “[F]irst . . . the plaintiff
has not alleged a privacy interest sufficient to overcome the public’s
right of access . . . . [S]econd . . . the privacy interest alleged does not
outweigh the disadvantage to the defendant whose full name and reputation have been put into the public arena.”228
This is true even in high-profile cases, where the defendant is famous and where the case is likely to draw significant media attention.
For example, in the Rose case discussed above,229 the judge ordered that
the plaintiff disclose her name despite the media attention that the case
already had received.230 Similarly, in Doe v. Shakur,231 the United States
District Court for the Southern District of New York held that the
survivor could not pursue civil suit for damages under a pseudonym.232
In their criminal trial, Tupac Shakur and Charles Fuller were found
guilty of sexual abuse but not guilty of sodomy and attempted
sodomy.233 Doe filed her civil suit two weeks after Shakur and Fuller
were sentenced, seeking $10 million in compensatory damages and $50
million in punitive damages.234 Doe argued that she should be allowed
to proceed anonymously because she was the victim of a brutal sexual
227. Ressler, supra note 224, at 226. The two factors most likely to be at issue in
sexual assault civil cases are whether the suit would require plaintiff to
disclose information of the utmost intimacy and whether the plaintiff would
risk suffering injury if she were identified publicly. In most cases, none of the
other factors will be present.
228. Adam A. Milani, Doe v. Roe: An Argument for Defendant Anonymity When
a Pseudonymous Plaintiff Alleges a Stigmatizing Intentional Tort, 41 Wayne
L. Rev. 1659, 1693 (1995).
229. See supra notes 1–21 and accompanying text.
230. Jury Set for Rape Lawsuit Involving Knicks’ Derrick Rose, supra note 2.
231. 164 F.R.D. 359 (S.D.N.Y. 1996).
232. Id. at 362.
233. Id. at 360.
234. Id.
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assault and did not want to be publicly identified.235 In addition, she
argued that Tupac’s notoriety would cause the case to attract significant media attention and contended that disclosure of her name would
cause public humiliation.236 The plaintiff’s privacy interests were very
strong. Nevertheless, the court held that the plaintiff’s interests were
outweighed by the defendant’s interests and that she would be forced
to proceed publicly despite the fact that “victims of sexual assault will
be deterred from seeking relief through civil suits if they are not permitted to proceed under a pseudonym.”237
Another major barrier to survivors’ recovery is that rape shield laws
do not always apply in the civil context. In some states, such as California, courts have excluded evidence of prior sexual conduct from both
criminal and civil trials.238 But, in other states this is not the case.239
Survivors are subjected to excruciatingly detailed interrogation by defense counsel about their sexual history. Not only may the admissibility
of sexual history deter rape survivors from filing civil suits at all, it may
also diminish their recovery for any claims they choose to file, as the
survivors’ prior sexual conduct may be relevant to the issue of damages.240 If the survivor introduces her own sexual history to prove harm,
then, she exposes herself to attempts by the defense to raise doubt as
to whether the sexual assault itself occurred.241 Additionally, this could
235. Id. at 360–61.
236. Id. at 362.
237. Id.
238. See Delia S. v. Torres, 184 Cal. Rptr. 787, 793 (Ct. App. 1982) (holding that
evidence of the plaintiff’s sexual conduct with other men was properly
excluded because “[t]he rationale underlying the exclusion of such evidence
on the issue of consent in criminal proceedings is equally applicable to civil
litigation; i.e., the purported victim’s past sexual conduct with men other
than the defendant has slight relevance, at best, to the issue of consent”);
LeGrand & Leonard, supra note 77, at 490 (“Although the code sections on
prior sexual conduct make no reference to civil trials, the legislative
conclusion that such evidence is irrelevant and prejudicial to the victim in a
criminal trial should lead to the exclusion of such evidence in a civil trial as
well.”).
239. See Hines, supra note 58, at 890 (“[I]n the absence of rape shield protection—
and even where rape shields have been applied—courts continue to admit
evidence of past sexual history that is largely irrelevant to the issues of
liability and damages.”).
240. See Estrich, supra note 38, at 49 (“Holding all other facts constant, the
rape of an experienced women is viewed as a less serious assault.”). Even in
cases where consent is not at issue, such as where the defendant denies
having intercourse with the plaintiff, evidence of victim’s past sexual history
may be relevant to the severity of her injury. Id. at 50–51.
241. LeGrand & Leonard, supra note 77, at 490.
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lower the damage award for a woman whom a jury sees as promiscuous.242
One of the most restrictive procedural limitations on civil suits is
the statute of limitations. The statute of limitations on intentional torts
is often short, usually only one year, which can serve as a complete bar
to survivors bringing tort claims against their assailants.243 If the survivor waits until the criminal trial has been completed, which is most
common, she runs the risk of the statute of limitations on her claim
running out before there is a final disposition in the criminal case.244
The statute of limitations could also be a problem if the survivor is unaware of who her attacker is.245 In cases of stranger rape, the survivor
does not know who attacked her, but in most jurisdictions, statutes of
limitations on intentional torts are not tolled while a plaintiff attempts
to discover who her attacker was.246
Another problem in civil cases is that plaintiffs do not have
guaranteed access to representation.247 This was not always the case. In
1994, Congress enacted the Violence Against Women Act
(“VAWA”),248 which included a civil remedy provision for civil suits
brought by sexual assault survivors.249 VAWA also contained a provision that allowed plaintiffs to recover attorney’s fees if their claims
were successful.250 These provisions encouraged more lawyers to take on
civil cases for sexual assault survivors. Since the Supreme Court overturned the civil remedy aspects of VAWA,251 a survivor must either pay
for her own legal representation out of pocket or hope that she can find
an attorney who will take her case on a contingent fee basis. But, as
explained below, other factors make attorneys less likely to accept sexual assault cases on a contingent fee basis, and the lack of access to
242. Id.
243. Id. at 487.
244. Id.
245. Bublick, supra note 23, at 82.
246. See id. (describing a case where the court refused to toll the statute of
limitations where a masked assailant raped a woman because “the rapist’s
‘use of a mask was intended to conceal his identity and not intended to
obstruct her filing of an action’”).
247. Id. at 77.
248. Pub, L. 103-322, tit. IV, 108 Stat. 1902 (1994).
249. Id. § 40302, 108 Stat. at 1941 (codified at 34 U.S.C. § 13981 (1994)).
250. Id. § 40303, 108 Stat. at 1942 (codified in 42 U.S.C. §1988 (1994)).
251. United States v. Morrison, 529 U.S. 598, 619, 627 (2000) (holding that
VAWA’s civil remedy was unconstitutional because it exceeded Congress’
authority under the Commerce Clause and was not a proper exercise of
congressional power under Section 5 of the Fourteenth Amendment).

575

Case Western Reserve Law Review·Volume 68·Issue 2·2017
Rape in the Civil and Administrative Contexts

representation often prevents a survivor from bringing her claims in
civil court.
Part of the problem is caused by the fact that damage awards in
civil suits for sexual assault are incredibly unpredictable. They vary
from zero to tens of millions of dollars.252 This unpredictability is
caused, in part, because it is difficult to value how much a sexual assault
tort is worth.253 While some survivors have other medical costs from
injuries sustained during the assault, for most victims the only medical
cost is therapy. The cost of therapy is relatively low compared to the
cost of medical procedures in other tort actions.254 The remainder of
survivors’ damage awards are damages for pain and suffering, which are
unpredictable. This unpredictability makes attorneys less willing to
take these cases on a contingent fee basis and has made civil suits by
survivors less common.255
Another related issue is that rapists may not have assets and may
be judgment-proof. Although rapists are more likely to have assets than
other types of criminal defendants,256 some will undoubtedly still have
insufficient funds to pay damage awards to victims. In addition, survivors in these situations will be unable to recover from other sources,
such as their rapist’s insurance, as insurance policies generally do not
cover intentional torts.257 Insurance coverage for damages caused by intentional torts committed by the insurance policy holder is rare, so a
survivor cannot rely on insurance to pay a rapist’s damages, and “she
must either collect them directly from her assailant or establish third
party liability” in order to recover.258 While plaintiffs in some cases may
sue third parties, this is not always an option, which leaves many survivors with no possibility of recovering a damage award even if one has
been granted by a judge or jury.259

252. See LeGrand & Leonard, supra note 77, at 485–86 (arguing that the value
of a sexual assault claim will “more frequently depend upon the assets
available to recompense the victim than upon the value of the anticipated
judgment”).
253. Id. at 485.
254. Id.
255. Bublick, supra note 23, at 77.
256. See LeGrand & Leonard, supra note 77, at 484 (“[T]he rapist does not fit
the typical profile of the criminal defendant since rapists are found in every
sector of society.”).
257. Bublick, supra note 23, at 100.
258. LeGrand & Leonard, supra note 77, at 484.
259. See Bublick, supra note 23, at 84 (discussing the viability and challenges
concerning third-party liability to sexual assault claims).
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Finally, tort reform statutes adopted by many states further limit
the amount of damages a survivor may recover. For example, in Ohio,
recovery for noneconomic damages that compensate a civil plaintiff for
injuries such as disability, disfigurement, and trauma, are capped in
most cases at $250,000.260 Tort reform limitations on damage awards
make it even more challenging for survivors to find an attorney willing
to take the case on contingency. This problem is exacerbated by the
fact that women tend to receive much larger proportions of damage
awards in noneconomic damages than in economic damages.261 Such
limits make tort suits for sexual assault “virtually worthless,” which aggravates the problem of attorneys’ reluctance to pursue such claims,
prevents survivors from filing civil suits, and leaves them uncompensated.262
C.

Societal Costs

From a public policy perspective, pursuing a civil action is less advantageous than proceeding through the criminal justice system, even
though it may be more advantageous to an individual survivor.263 It is
in the best interest of society as a whole that rapists be convicted and
sentenced to time in jail to prevent them from committing more crimes,
both while they are in prison and in the future.264 But when a survivor
chooses to pursue civil remedies instead of reporting the crime to the
police, the rapist will always go free. Although the individual survivor
may recover damages, society as a whole does not benefit. In civil cases,
the deterrent effects are less strong and incapacitation in the form of
preventing the offender from committing crime while incarcerated does
not apply.265 “A civil defendant . . . is never faced with the more serious
threat of incarceration” and “does not suffer the societal stigma of being
260. Ohio Rev. Code Ann. § 2315.18(B)(2) (West 2017). See also Nora CaplanBricker, Directly Accountable: A Stark Ohio Case Shows How Tort Reform
Harms Victims of Sexual Assault, Slate (Mar. 28, 2016, 5:53 AM),
https://www.slate.com/articles/double_x/doublex/2016/03/tort_reform_
harms_victims_of_sexual_assault.html
[https://perma.cc/58XX-967P]
(discussing the effect of tort reform statutes on civil suits brought by rape
survivors).
261. Lucinda M. Finley, The Hidden Victims of Tort Reform: Women, Children,
and the Elderly, 53 Emory L.J. 1263, 1266 (2004). “[T]he noneconomic
portion of women’s total damage awards is significantly greater than the
percentage of men’s tort recoveries attributable to noneconomic
damages . . . . [A]ny cap on noneconomic loss damages will deprive women
of a much greater proportion and amount of a jury award than men.” Id.
262. Id. at 1283–84.
263. Bublick, supra note 23, at 75.
264. Id.
265. Id.
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branded a criminal.”266 Even if civil cases were an effective deterrent for
sexual assault when they are brought, these cases are sporadic at best.
Unless they become significantly more common, they are unlikely to
deter sexual violence against women.
Undoubtedly, both the criminal and civil systems are flawed and
do not adequately respond to the prevalent problem of sexual assault
in the Unites States. While civil suits allow some plaintiffs to recover,
it is often the same types of cases that are already most likely to have
been successful in obtaining a criminal conviction. Civil suits are least
effective in cases that are the least likely to be prosecuted or to result
in conviction. Rape survivors will face many of the same challenges
whether they sue in the civil suit or whether they press criminal charges.
Accordingly, reforms are necessary in both the civil and criminal realms
in order to adequately deal with the problem of sexual assault. But, until such reforms are a reality, civil suits are most likely to be most effective in deterring sexual violence if used in addition to, rather than instead of, criminal prosecution.

V. Proposed Civil and Administrative Reforms
In order to address effectively the problems inherent in civil cases
brought by rape survivors, this Note proposes two potential solutions.
First, states could codify a tort cause of action for sexual assault that
addresses the problems that arise under the current system. Alternatively, states could implement an administrative system of compensation for survivors to vindicate their rights and to receive compensation.
A.

Model Civil Sexual Assault Statute

Some states already have codified a civil cause of action for sexual
battery. However, these states have not used the distinct civil cause of
action to solve some of the problems in civil cases for rape. For example,
California has codified its sexual battery tort.267 Other states have

266. Casarino, supra note 48, at 200.
267. See Cal. Civ. Code § 1708.5 (West 2017):
(a) A person commits a sexual battery who does any of the
following:
(1) Acts with the intent to cause a harmful or offensive contact with
an intimate part of another, and a sexually offensive contact with
that person directly or indirectly results.
(2) Acts with the intent to cause a harmful or offensive contact with
another by use of his or her intimate part, and a sexually offensive
contact with that person directly or indirectly results.
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created civil causes of action for other types of sexual violence, including
sexual abuse of children.268 California’s statute does not address the consent defense, contributory fault, whether evidence of sexual assault may
be admissible, or whether the plaintiff can proceed anonymously.269
Although California’s sexual assault statute is a good starting point,
many changes should be made to address problems that survivors face
in the tort system. The first goal of this model statute is to limit the
defenses that would apply to sexual battery. The first defense that
should be limited is the consent defense. Although defendants should
be able to raise the consent defense in appropriate circumstances, the
model cause of action seeks to limit the application of the consent defense to make it comparable to the definition of consent used in criminal
cases. The model cause of action defines consent to exclude so-called
“consent” by a survivor who is below the age of consent. In addition,
the definition of consent under this statute excludes consent where the
actor holds a position of power or authority over the survivor.
The issue of lack of consent needed to obtain a criminal conviction
or civil liability is a difficult burden for survivors to bear. This burden
should be at least equivalent in both types of cases, and certainly should
(3) Acts to cause an imminent apprehension of the conduct
described in paragraph (1) or (2), and a sexually offensive contact
with that person directly or indirectly results.
(b) A person who commits a sexual battery upon another is liable
to that person for damages, including, but not limited to, general
damages, special damages, and punitive damages.
(c) The court in an action pursuant to this section may award
equitable relief, including, but not limited to, an injunction, costs,
and any other relief the court deems proper.
(d) For the purposes of this section “intimate part” means the
sexual organ, anus, groin, or buttocks of any person, or the breast
of a female.
(e) The rights and remedies provided in this section are in addition
to any other rights and remedies provided by law.
(f) For purposes of this section “offensive contact” means contact
that offends a reasonable sense of personal dignity.
268. See generally Brian D. Gallagher, Note, Damages, Duress, and the Discovery
Rule: The Statutory Right of Recovery for Victims of Childhood Sexual
Abuse, 17 Seton Hall Legis. J. 505 (1993) (analyzing New Jersey’s
adoption of a civil cause of action for survivors of sexual abuse). The author
noted similar statutes enacted in other states. Id. (citing Cal. Civ. Proc.
Code § 340.1 (Deering 1992)(overturned by Perez v. Richard Roe 1, 52 Cal.
Rptr. 3d 762, 763 (Ct. App. 2006); Minn. Stat. § 541.073 (1991); Mo. Rev.
Stat. § 537.046 (1991); Utah Code Ann. § 78-12-25.1 (West 1992); Wash.
Rev. Code Ann. § 4.16.340 (1990)).
269. See generally Cal. Civ. Code § 1708.5 (West 2017).
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not be more challenging in a civil case than in a criminal case.270 It is
illogical to forbid a defense in a criminal case—where so much more is
at stake for the defendant and where the defendant’s due process rights
are strongest—but to allow it in a civil case.271
The model cause of action seeks to exclude the contributory fault
defense entirely. A majority of states already have banned the use of
this defense in all intentional torts,272 but the problems created by the
defense are serious enough to warrant addressing it specifically in the
statute.273 For the sake of ease of administerability, it is more efficient
to ban this defense entirely than to allow the defense to be used for certain types of conduct by the plaintiff. As a practical matter, it is hard
to imagine a situation in which a woman who is sexually assaulted
should be considered at fault for her injuries, particularly given the
types of behavior which have been considered as contributory fault in
the past.274 These types of activities are normal parts of women’s
everyday lives, and survivors’ recovery should not be diminished simply
because they dared to leave their homes and to be in public in the
presence of men.275 Under this statute, neither the offender nor any
third-party defendant may claim that the survivor was contributorily
at fault for her own sexual assault.
The model statute should also contain a provision that the survivor
may remain anonymous throughout the course of the trial, if she so
chooses. Even critics of pseudonymous litigation admit that “[p]laintiffs
should not automatically be forced to choose between asserting their
substantive rights in court and thereby forfeiting their privacy or
security interests, and foregoing their substantive rights as the price of
preserving their privacy or security.”276 In fact, some courts have
270. See Drobac, supra note 165, at 91–92 (questioning the appropriateness of
treating consent in the civil context and criminal context differently).
271. See id. at 104 (“California’s criminal laws function much more restrictively
than do the civil laws regarding the same episode. One wonders whether
there is any other area of law in which civil liability attaches much less
readily than criminal guilt.”).
272. Bublick, supra note 111, at 1415.
273. See id. at 1415–16 (discussing that although most jurisdictions have
eliminated the comparative fault defense for the rapist themselves, thirdparty defendants may still raise the rape victim’s comparative fault in those
same jurisdictions).
274. See supra note 195 and accompanying text.
275. Id.
276. Joan Steinman, Public Trial, Pseudonymous Parties: When Should Litigants
Be Permitted to Keep Their Identities Confidential?, 37 Hastings L.J. 1,
3, 33 (1985) (criticizing widespread pseudonymous litigation and arguing
“that pseudonymous litigation should not be available on demand”). “When
plaintiffs choose not to pursue their claims, rather than suffer the
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recognized that psuedonymity is especially appropriate in cases where
a plaintiff may face serious social stigma if her identity is not protected,277 and being perceived as a “rape victim” by society creates a
strong stigma for survivors. As one source noted, “what makes
rape . . . different from other crimes is that rape is a sexual violation—
a violation of the most personal, most intimate, and most offensive
kind.”278 In fact, some have argued that “plaintiffs whose privacy concerns fall into certain objectively intimate categories (such as HIV
status or rape) [sh]ould automatically be permitted to proceed pseudonymously.”279 In addition, some states have codified a survivor’s right
to proceed anonymously in civil suits, provided that her identity is
disclosed to the court and to the defendant.280 Accordingly, this model
cause of action also allows a survivor to proceed under a pseudonym to
protect her legitimate interest in privacy.
Additionally, to solve the issues with regard to the applicability of
rape shield laws, this statute would need to either extend rape shield
laws into civil cases or to create a distinct rule for excluding evidence
of prior sexual activity in a civil case. Here, the model statute simply
mandates that the rape shield statute of the state applies to the tort of
sexual battery. Although there are some problems with rape shield
embarrassment of the public accessing their private facts or unseemly
encounters, society as a whole loses an opportunity to participate in the
judicial system and to be a part of actions that often create valuable
precedent.” Ressler, supra note 224, at 220.
277. Milani, supra note 228, at 1683.
278. Estrich, supra note 38, at 103–04.
279. Ressler, supra note 224, at 246.
280. See, e.g., N.Y. Civ. Rights Law § 50-b (McKinney 2006).
1. The identity of any victim of a sex offense . . . shall be confidential.
No report, paper, picture, photograph, court file or other documents,
in the custody or possession of any public officer or employee, which
identifies such a victim shall be made available for public inspection.
No such public officer or employee shall disclose any portion of any
police report, court file, or other document, which tends to identify
such a victim except as provided in subdivision two of this section.
2. The provisions of subdivision one of this section shall not be
construed to prohibit disclosure of information to:
a. Any person charged with the commission of an
offense . . . .
Id. This statute is functionally equivalent to criminal rules on pseudonymous
complainants. In the criminal context, when a rape complainant proceeds
under a pseudonym, her identity is protected from public disclosure but is
known to the court, the prosecutor, and the defendant. See Patrick Noakar,
Using Pseudonyms in Sexual Abuse Cases, 69 Bench & B. of Minn. 16, 17
(2012) (explaining pseudonymous criminal cases).
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statutes even as applied in criminal cases,281 the exclusion of evidence,
unless it is particularly relevant to the case at hand and where its prejudicial nature outweighs its probative value, will undoubtedly encourage more survivors to file civil suits and will make them more likely to
be successful.
This cause of action also creates a longer statute of limitations
period for sexual battery. While the statute of limitations for most intentional torts is usually one year,282 the model cause of action proposes
a three-year statute of limitations on sexual battery to give a survivor
more time to recover psychologically before filing suit so that she is better able to handle the stresses caused by the litigation when she files.
The model cause of action also provides that the statute of limitations
period tolls while a criminal case is ongoing and is tolled until the survivor knows or should know of the identity of her attacker.
In addition to statutes of limitations, some states have statutes of
repose which could potentially limit a survivor’s ability to recover.
These statutes impose limits on the time in which a plaintiff can bring
an action, independent of the running of the statute of limitations and
when the cause of action accrues.283 Under statutes of repose, a plaintiff
may be time-barred even if the harm had not occurred or the plaintiff
had not discovered it.284 Some states have created exceptions to their
statutes of repose in the context of child physical and sexual abuse.285
Similarly, sexual assault should also be considered an area where statutes of repose do not apply. As such, the model statute creates an
exception to the statute of repose.
Lastly, this cause of action needs to include an exemption from tort
reform statutes to allow survivors to recover their full losses for noneconomic damages. Some states have already done this for other torts,
such as wrongful death actions or where the victim suffers permanent
and serious disfigurement or loss of a limb.286 This exemption should be
extended to sexual battery. This is particularly important in rape cases,
where the primary injuries suffered by survivors are noneconomic.287

281. For analysis on the problems associated with rape shield statutes in the
criminal context, see supra notes 54–68 and accompanying text.
282. LeGrand & Leonard, supra note 77, at 487.
283. See Ann M. Haralambie, Kids’ Causes of Action, 27 Fam. Advoc. 30, 33
(2005) (explaining the effect of statutes of repose in the context of child
sexual abuse).
284. Id.
285. Id.
286. Caplan-Bricker, supra note 260.
287. Miller et al., supra note 130, at 1.
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In order to achieve all of these goals, the model cause of action
tracks the California sexual battery tort statute,288 but is amended to
reflect the changes described above. The model cause of action is as
follows:
A) A person commits the act of sexual battery if the person does
any of the following:
1) Acts with the intent to cause a harmful or offensive contact
with an intimate part of another person, and a sexually
offensive contact with that person directly or indirectly results,
without consent of the other person;
2) Acts with the intent to cause a harmful or offensive contact
with another person by use of his or her intimate part, and a
sexually offensive contact with that person directly or
indirectly results without consent of the other person; OR
3) Acts to cause an imminent apprehension of the conduct
described in paragraph (1) or (2) without consent of the other
person, and a sexually offensive contact with that person
directly or indirectly results.
B) A person who commits a sexual battery upon another person
is liable to that person for damages, including, but not limited to,
compensatory, exemplary, and punitive damages. Specifically, a
person who commits sexual battery against another is liable for
the pain and suffering and emotional distress caused, regardless
of whether the victim also suffers physical injury as a result of
the sexual battery.
C) The court in an action pursuant to this section may award
equitable relief, including, but not limited to, an injunction, costs,
and any other relief the court deems proper. Specifically, if the
injured party prevails on the merits of a claim for sexual battery,
then the injured party is entitled to recover reasonable attorney’s
fees and expenses from the party who committed the sexual
battery.
D) For the purposes of this section, “intimate part” means the
sexual organ, anus, groin, or buttocks of any person, or the breast
of a female person.
E) The rights and remedies provided in this section are in
addition to any other rights and remedies provided by law.

288. See generally Cal. Civ. Code § 1708.5 (West 2017).
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F) For purposes of this section, “offensive contact” means contact
that offends a reasonable sense of personal dignity.
G) For the purposes of this section, “consent” means [the
definition of consent as set forth in this state’s Criminal Code]
and includes the age of consent restrictions as set forth in the
criminal law.
H) A person who commits a sexual battery cannot argue that the
victim contributed to the victim’s own injury as a result of the
sexual battery and cannot mitigate his or her responsibility by
claiming comparative fault. A person sued under any other tort
theory, where someone other than that person has engaged in
conduct that would constitute sexual battery, cannot argue that
the victim contributed to the victim’s own injury as a result of
the sexual battery and cannot mitigate his or her responsibility
by claiming comparative fault.
I) The criminal rape shield statute of this state’s Criminal Code
applies to any suits filed under this statute.
J) A person seeking a remedy under this statute may, upon
notification of the court and the defendant, proceed under a
pseudonym.
K) The statute of limitations for sexual battery is three (3) years
from the date in which the sexual battery occurred. The statute
of limitations is tolled during any period in which a criminal
investigation or prosecution against the actor is ongoing. If the
victim does not know the identity of the actor, then the statute
of limitations is tolled until the victim knows or reasonably should
know the actor’s identity.
L) The statute of repose does not apply to the tort of sexual
battery.
M) The limitation on recovery for noneconomic damages under
[this state’s tort reform statute] does not apply to the tort of
sexual battery.
B.

Administrative System Alternative

Before discussing the proposed administrative remedy, it is important to analyze the effectiveness of one similar remedy that already exists in all fifty states. That remedy is victim compensation funds.289
First, this Note will analyze existing victim compensation schemes. Second, this Note will address changes that must be made to address the
unique challenges faced by sexual assault survivors attempting to
289. Goldscheid, supra note 128, at 171–72.
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recover through these programs. Third, this Note will propose a model
administrative compensation scheme which addresses these problems.
1.

Existing Administrative System

All United States jurisdictions have victim compensation statutes,
which compensate victims for the harm that they have suffered as a result of a crime.290 “Crime victim compensation programs may be best
conceived as providing a means for recovery in cases in which the tort
system will be systematically unavailable.”291 Typically these schemes
cover costs for expenses such as medical costs including the costs of
counseling, lost wages, funeral expenses, and loss of support. Unfortunately, most of these programs do not compensate victims for losses
for pain and suffering or for property losses.292 Victim compensation
programs are funded primarily through fines and fees paid by convicted
criminal defendants.293
Crime victims can be compensated through a victim compensation
fund regardless of whether the perpetrator is apprehended or convicted,
provided that the claimant satisfies certain preconditions.294 Most states
require that the victim be an “innocent victim,”295 which means that
victims must “[b]e innocent of any criminal activity or misconduct leading to [their] injury.”296 “[P]rovocation, consent, or behavior which contribute[s] to the victim’s injury” can affect whether the victim receives
compensation or the level of compensation that the victim receives, as
can contributory negligence.297 Additionally, victims with any criminal
record may be precluded from recovery, even if they were convicted of

290. Id.
291. Id. at 176.
292. Id. at 183. But see Charlene L. Smith, Victim Compensation: Hard Questions
and Suggested Remedies, 17 Rutgers L.J. 51, 55 n.18 (1985) (quoting Haw.
Rev. Stat. § 351-33(4) (2017) (“The commission may order the payment
of compensation, for: . . . pain and suffering to the victim.”)).
293. Goldscheid, supra note 128, at 187.
294. David L. Roland, Progress in the Victim Reform Movement: No Longer the
“Forgotten Victim”, 17 Pepp. L. Rev. 35, 43 (1989).
295. Njeri Mathis Rutledge, Looking a Gift Horse in the Mouth—The
Underutilization of Crime Victim Compensation Funds by Domestic
Violence Victims, 19 Duke J. Gender L. & Pol’y 223, 241 (2011)
(explaining the justification for the innocent victim requirement that “states
do not want to provide compensation to victims who ‘caused their own
injuries or deaths through their criminal activity or “misconduct.”’”).
296. National Association of Crime Victim Compensation Boards, supra note 131.
297. Smith, supra note 292, at 71.
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unrelated crimes or where the prior crimes took place many years before
they were victimized.298
Most states also require that victims promptly report the crime to
the police and that they cooperate with prosecutors and police in the
prosecution and investigation before they may be compensated.299
“Many states have a 72-hour reporting requirement.”300 Additionally
states require that the victim submit a timely application, usually within one year of the crime, to the compensation program to receive compensation.301 Requirements that survivors report the crime to police and
cooperate in the investigation and prosecution of the offender serve the
purpose of promoting the criminal justice system and ultimately of deterring crime.302 These requirements also mandate that the claimant do
something more than simply file a claim for compensation, which can
protect against fraudulent claims brought by people who are not victims
of violent crime but are just trying to obtain money from the fund.303
In addition to the eligibility requirements, states place many limits
on the amount any one victim may recover in order to prevent these
compensation programs from becoming cost prohibitive.304 All states’
victim compensation programs have caps on the maximum amount that
a victim may recover.305 The average cap is approximately $25,000,306

298. Goldscheid, supra note 128, at 191.
299. Id. at 189.
300. National Association of Crime Victim Compensation Boards, supra note 131.
However, some states allow the victim to show cause for the delay in
reporting in order to be able to recover. Goldscheid, supra note 128, at 184.
301. National Association of Crime Victim Compensation Boards, supra note 131.
302. Smith, supra note 292, at 68–69.
303. See Goldscheid, supra note 128, at 205 (arguing that administrative controls
are necessary to avoid fraud in compensation programs).
304. Lamborn, supra note 151, at 460 (“[S]avings are accomplished by placing
lower and upper limits on awards, by eliminating payments for pain and
suffering, and by deducting from awards the amounts received by victims
from other sources.”).
305. Goldscheid, supra note 128, at 190.
306. National Association of Crime Victim Compensation Boards, supra note 131.

586

Case Western Reserve Law Review·Volume 68·Issue 2·2017
Rape in the Civil and Administrative Contexts

but caps range from $10,000 in Louisiana307 and Vermont308 to $70,000
in California309 and $125,000 in Texas.310 Nevertheless, the average recovery by victims is significantly lower than the cap, in part because
many states restrict the amount that a crime victim may recover for
particular types of expenses.311 For example, many states limit the
amount that a victim may recover for mental health counseling.312 Caps
on counseling costs vary greatly from state to state, with Montana paying only $2,000 or for one calendar year of counseling, whichever is
less,313 to New Jersey paying up to $12,500 for counseling.314
Funds paid under victims’ compensation programs are further limited because many states require that the funds be used to compensate
victims only as a last resort. As a result, victims are entitled to recover
only for costs not covered through other mechanisms such as private
insurance, welfare, or other public benefit programs.315 Some states limit
recovery even further by requiring that a victim show financial need in
order to receive compensation.316 Costs of administration are also lim-

307. Louisiana Commission on Law Enforcement and Administration of Criminal
Justice, Crime Victim Reparations (Oct. 24, 2016), http://www.lcle.
state.la.us/programs/cvr.asp [https://perma.cc/3K4B-CHL9]. Louisiana’s
$10,000 cap does not apply where the victim suffers total and permanent
disability. In such cases, the cap is raised to $25,000. Id.
308. Vermont Center for Crime Victim Services, Compensation FAQs,
https://www.ccvs.state.vt.us/compensation-faq [https://perma.cc/BC9C42EN] (last visited Mar. 11, 2017).
309. California Victim Compensation Board, Compensation Benefit Reference
Guide (Jan. 27, 2017), https://www.vcgcb.ca.gov/docs/forms/victims/
CalVCPBenefitReferenceGuide.pdf [https://perma.cc/K27C-WMLK].
310. Attorney General of Texas, Crime Victims’ Compensation, https://texas
attorneygeneral.gov/cvs/crime-victims-compensation [https://perma.cc/97B
X-XBQM] (last visited Mar. 11, 2017). Texas’ $125,000 cap applies only
where the crime causes the total and permanent disability of the victim. For
other victims, the cap is $50,000. Id.
311. The median award received is just $2,400. Goldscheid, supra note 128, at
190.
312. National Association of Crime Victim Compensation Boards, supra note 131.
313. Montana Department of Justice, Crime Victim Compensation, https://dojmt.
gov/victims/crime-victim-compensation/ [https://perma.cc/M7JT-M57Y]
(last visited Mar. 11, 2017).
314. New Jersey Victims of Crime Compensation Office, Claim Application and
Instructions 1 (July 20, 2016), http://www.nj.gov/oag/njvictims/pdfs/
VCCO-Application-Instructions.pdf [https://perma.cc/CYZ3-HQGX].
315. National Association of Crime Victim Compensation Boards, supra note 131.
316. Goldscheid, supra note 128, at 192. Some states “require that a victim must
fall below a certain income bracket” to recover or that the victim must
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ited by some jurisdictions by requiring that a victim who obtains
damages from a civil judgment repay the victim compensation fund up
to the amount of the damage award or compensation award, whichever
is lower.317
2.

Problems With Existing Victim Compensation Schemes

Despite the initial appeal of victim compensation programs, they
are underutilized by all crime victims and particularly by sexual assault
survivors.318 Survivors underutilize these programs due to the restrictive
eligibility criteria explained above, as well as limited outreach and
education about the availability of such programs.319
The first reason why victim compensation programs have been seen
as an inadequate remedy for sexual assault survivors is that these programs do not compensate victims for the full cost of harm that they
have suffered. As discussed above, most victim compensation programs
cover only economic losses but do not cover pain and suffering.320 This
limitation is an issue because intangible costs make up the largest proportion of costs imposed on victims of violent crimes.321 For the average
rape survivor, tangible losses for costs such as medical care, mental
health care, property damage, and lost wages total $5,100, while intangible costs for her pain and suffering and reduced quality of life
average $81,400.322
Another issue for survivors is that compensation for the economic
costs for mental health services that they need are often limited. Low
limits on compensation for psychological counseling,323 especially for
survivors who do not have access to insurance, mean that they will not
be able to afford adequate counseling which will hinder their psychological recovery in the aftermath of the crime.
“demonstrate legitimate financial hardship as a prerequisite to recover[y].”
Roland, supra note 294, at 47.
317. Attorney General of Texas, supra note 310.
318. State compensation programs serve only one-fourth to one-half of all victims.
Goldscheid, supra note 128, at 190–91.
319. Id. at 191.
320. See supra note 292 and accompanying text.
321. Miller et al., supra note 130, at 15. Sexual assault “do[es] not affect women in
primarily economic terms. Rather, the impact is felt more in the ways
compensated through noneconomic loss damages: emotional distress and grief,
altered sense of self and social adjustment, impaired relationships, or impaired
physical capacities, such as reproduction, that are not directly involved in
market based wage earning activity.” Finley, supra note 261, at 1281.
322. Miller et al., supra note 130, at 9. This means that intangible losses make up
93.56% of the costs suffered by survivors of rape. Id.
323. See supra notes 313–314 and accompanying text.
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The issue of contributory fault may also come into play in victim
compensation programs to prevent survivors from being compensated.
Under the innocent victim requirement, survivors who are engaged in
criminal activity, such as underage drinking or illegal drug use or are
otherwise seen to have contributed to their own assault, will be unable
to recover.324 In addition, survivors with prior criminal histories, even if
completely unrelated to the particular instance of sexual assault, will
be barred from recovery under current compensation funds.325
Another issue inhibiting the success of victim compensation programs is that most victims are unaware of these programs. There is a
lack of communication about the availability of compensation to victims by officials in the criminal justice system.326 To combat this problem states could require, as Minnesota does, that police officers inform
all eligible victims of violent crime of the victim compensation program.327 With increased awareness of these programs, more crime victims are likely to file claims and to recover.328
3.

Model Administrative Remedy

An administrative system analogous to worker’s compensation that
addresses some of the issues outlined above could create a remedy that
is more beneficial to both survivors and to society as a whole. In addition, such a system could address many of the problems associated with
civil suits raised in Part IV of this Note. Nevertheless, several reforms
must be made in order for the administrative system to be an appealing
alternative to the existing victim compensation statutes and the tort
system.
324. Rutledge, supra note 295, at 241–42.
325. See Goldscheid, supra note 128, at 191 (explaining that many states’
“interpretation of ‘innocent’ victims precludes individuals with any criminal
record from recovery,” even if the victim’s criminal record is unrelated to
crime that gives rise to the claim for compensation) (emphasis added); see
also id. at 191 n.132 (listing states’ victim compensation statutes that do not
permit victims to recover if they have ever been convicted of a felony).
326. Less than one-third of victims of violent crime were told to file for
compensation by a criminal justice official. Robert C. Davis & Carrie
Mulford, Victim Rights and New Remedies: Finally Getting Victims Their
Due, 24 J. Contemp. Crim. Just. 198, 201 (2008).
327. Smith, supra note 292, at 84.
328. See Kenneth R. Feinberg, Unconventional Responses to Unique Catastrophes,
45 Akron L. Rev. 575, 578 (2012) (“Alternative compensation programs
make it easy for people to file claims, and tend to attract more claimants than
might be seen in court.”). Nevertheless, due to the other barriers particular
to rape survivors in obtaining compensation under these schemes, a model
administrative scheme designed to compensate rape survivors specifically is
necessary to ensure that survivors do not go uncompensated.
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The most important reform to existing compensation schemes is
that a model administrative scheme should compensate victims for their
full out-of-pocket costs for counseling services and should not limit the
amount of the total award to be used for the costs of counseling. Placing
a lower cap on counseling services, below the limit for the total award,
does not address survivor’s unique needs because many survivors do
not suffer physical injuries but do require counseling services.329 This
reform is feasible, as the costs of therapy are often relatively low in
comparison to other medical expenses.330 Despite these costs being
relatively low, compensation to cover therapy costs should not be limited below a survivor’s actual needs.
The second most important change from traditional victim compensation statutes is that the model administrative system allows survivors
to be compensated for their pain and suffering. Part of the cause of the
limited success of victims’ compensation in the context of rape is that
“[t]he exclusion of awards for pain and suffering denies compensation
to victims of crimes and their dependents for emotional harm; in this
respect, the [current victims’ compensation] bill is unresponsive to the
needs of victims of sex crimes, who may suffer only psychological injury.”331 For many survivors, if pain and suffering is not covered by
victims’ compensation programs, then they will go largely uncompensated.332
The primary criticism of this modification is the increased cost associated with compensating victims for pain and suffering. But this cost
could be controlled by allowing survivors to recover some of what they
would recover for pain and suffering if they had filed a civil case, but
not the full amount. This would still place the survivor in a better position than she was in without the model compensation system, and it
would allow her to avoid many of the problems inherent in the current
civil system. In order to control these costs, states could implement an
automatic entitlement system, akin to workers’ compensation, which
automatically grants some funds to all survivors, albeit a lower amount
than they would receive in tort actions for pain and suffering.333 At the
329. Lamborn, supra note 151, at 469.
330. See LeGrand & Leonard, supra note 77, at 485 (stating that sexual assault
victims’ “therapy costs are often under one thousand dollars”).
331. Lamborn, supra note 151, at 469.
332. Smith, supra note 292, at 78 (“The policy reasons advanced for disallowing
recovery for pain and suffering must be balanced against the real harm
caused to victims of sexual violence.”).
333. See id. (“Under workers’ compensation, certain scheduled medical conditions
are presumed to be disabilities. . . . Similarly, the state could ‘schedule’
criminal sexual violence as a type of victimization for which the board should
presumptively award compensation.”). This type of equal compensation for
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same time, this system is conceptually distinct from worker’s compensation because it allows victims to recover for their full economic losses
as well as the predetermined pain and suffering award.334
In order to recover under the model administrative scheme, a survivor must meet several threshold requirements. First, the survivor must
report the crime to police and cooperate in the investigation and prosecution of the case. Second, a survivor must submit a timely application
to the model administrative system. Third, the victim must make a
minimum showing of plausibility of her claim, which may be proven
directly or indirectly through harm caused or treatment needed as a result of the sexual assault.
The requirements of reporting to police and of cooperating with
prosecutors serve two important functions. First, they help ensure the
success of the criminal justice system.335 Second, they serve as qualifying
criteria for the administrative program in order to prevent the program
from being used by some individuals to report false claims simply to recover damages.336 Despite the important functions these requirements
serve, under current victim compensation systems, these requirements
have been unduly restrictive.337 Accordingly, these requirements should
be maintained in the model administrative system but should be modified to extend the period of time in which survivors must report the
crime to police in order to be eligible for compensation. Under this requirement, survivors should be given at least one year to report the
crime to the police.338 Giving survivors a longer period of time to report
pain and suffering has been successful in the past. See Kenneth R. Feinberg,
Speech: Negotiating the September 11 Victim Compensation Fund of 2001:
Mass Tort Resolution Without Litigation, 19 Wash. U. J.L. & Pol’y 21,
23 (2005) (explaining the success of the 9/11 Compensation Fund where the
non-economic loss calculation for all victims compensated through the Fund
was equal and everyone eligible received $250,000 for the death of the victim
and an additional $100,000 for each spouse and dependent of the victim for
pain and suffering).
334. See Smith, supra note 292, at 78 (“[S]tates should consider designating sexual
violence as an exceptional type of victimization worthy of automatic
qualification for compensation. A flat amount could be awarded in each
instance where sexual violence was involved. This amount could be
supplemented if the claimant has injuries in addition to pain and suffering.”).
335. Rutledge, supra note 295, at 246; Goldscheid, supra note 128, at 216–17.
336. Goldscheid, supra note 128, at 205.
337. Rutledge, supra note 295, at 243–245.
338. See King County Sexual Assault Resource Center, Rape Trauma Syndrome
4, http://www.kcsarc.org/sites/default/files/Resources%20-%20Rape%20
Trauma%20Syndrome.pdf [https://perma.cc/3BHK-LS87] (last visited Mar.
21, 2017) (explaining that in one study of rape survivors “37% of the victims
felt their recovery time took ‘months,’ 37% felt it took ‘years,’ and 26% felt
that they had not yet fully recovered from the assault”). Delayed reporting,
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these crimes would benefit survivors.339 Although the objective of this
requirement of solving rape cases may be frustrated because of the
delay, this proposed change could still achieve the objective in many
cases.340 Giving survivors more time to prepare themselves for the prospect of the criminal trial before requiring them to file still achieves the
societal goals of deterring crime and encourages more women to file
criminal charges.
One additional modification to the cooperation requirement is that
under the model administrative system, a survivor does not need to face
her attacker in order to be compensated. In all jurisdictions, cooperation
requires at least an initial report of the crime to police.341 But some jurisdictions “have defined cooperation to include reporting the crime to
the police, providing information to police and prosecutors, appearing
in court, and testifying.”342 Appearing and testifying would mandate
that the survivor face her attacker in court, which most survivors wish
to avoid. In fact, this is one of the primary reasons that some survivors
choose not to file a tort claim or not to press criminal charges.343 Under
the current rules, refusal to appear in court or to testify at trial could
lead to survivors being unable to recover. Only a few victim compensation programs have relaxed the cooperation requirements for sexual
assault survivors.344 This model administrative program should relax
particularly in cases of acquaintance rape, is the result of a variety of factors.
See Estrich, supra note 38, at 54 (explaining “that a woman may worry
with good reason about the receptiveness of police, prosecutors, juries, and
even friends and family to a report that she was raped . . . ; that the
consequences of pursuing a rape complaint may appear, and be, substantial;
in short . . . there may be legitimate reasons for delay in precisely those cases
that appear most suspect to courts and commentators”). A one-year
reporting requirement is an appropriate balance that will allow a significant
proportion of survivors to recover before filing, without circumventing the
purpose of the reporting requirement of deterring crime by obtaining
convictions of rapists.
339. Goldscheid, supra note 128, at 192 (“[R]equirements that victims promptly
report and cooperate with the police may prevent victims who fear
retaliation from the perpetrator or who mistrust law enforcement for other
reasons from obtaining assistance.”).
340. The criminal investigation may be more difficult for law enforcement
officials, but the deterrent effect remains equally as strong. See Rutledge,
supra note 295, at 246.
341. Id. at 244.
342. Id.
343. Bruce Feldthusen, Olena Hankivsky, & Lorraine Greaves, Therapeutic
Consequences of Civil Actions for Damages and Compensation Claims by
Victims of Sexual Assault, 12 Can. J. Women & L. 66, 81 (2000).
344. Rutledge, supra note 295, at 244.
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the requirements, because otherwise, survivors will be less likely to pursue this remedy and will go uncompensated for fear of facing their attackers in court. Accordingly, under the model administrative scheme,
cooperation is defined to include facilitating the investigation and prosecution of the case by reporting and providing supplemental information as necessary, but does not require that the survivor testify or appear in court. The decision whether to make such appearances should
be within the survivor’s discretion.
The second eligibility requirement is that the survivor must make
a timely application for compensation through the model administrative
system. This ensures that survivors will file claims sooner rather than
later and that they will be able use the compensation award when they
need it most. Under current compensation systems, victims are required
to apply within one year of the crime.345 Due to the increased time given
to survivors to report, the model administrative system should extend
the time to file an application to one year after the crime is reported,
rather than one year after the crime occurs.
Third, the survivor must show some modicum of proof the crime
occurred. It is incredibly important not to allow this minimum plausibility standard to prevent victims from recovering by reverting to requirements previously used in the criminal system, as those requirements systematically made justice unavailable to women who were
raped.346 In criminal cases, a survivor needed to show corroborative evidence that was created during the rape itself, “such as bruises or ripped
clothing that proved a struggle.”347 This requirement persisted even
though
corroborative evidence of rape is more difficult to secure than for
many other crimes. . . . In most cases there are no
witnesses. . . . There is no contraband . . . . Unless the victim
actively resists, her clothes may be untorn and her body
unmarked. Medical corroboration may establish the fact of
penetration, but that proves only that the victim engaged in
intercourse—not that it was nonconsensual or that th[e]

345. National Association of Crime Victim Compensation Boards, supra note 131.
346. Estrich, supra note 38, at 42.
347. Michelle J. Anderson, The Legacy of the Prompt Complaint Requirement,
Corroboration Requirement, and Cautionary Instructions on Campus Sexual
Assault 3–4 (Vill. U. Sch. of L., Working Paper No. 20, 2004), http://www.
ncdsv.org/images/VUSL_LegacyOfThePromptComplaintRequirementCorr
oborationRequirementAndCautionaryInstructionsOnCampusSA_2004.pdf
[https://perma.cc/H7PD-V7Y5].
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defendant was the man involved. . . . In short, rape is a crime in
which corroboration may be uniquely absent.348

In addition, corroborative evidence was only required in precisely
the cases where evidence of corroboration was least likely to exist.349
Accordingly, requiring corroboration as it has been defined in the criminal case law is directly in conflict with the purpose of enacting an administrative remedy—that is, to make it easier for survivors to be
compensated for damages caused by their rapes. As such, the standard
a survivor must meet in order to qualify for compensation should be a
minimum standard of plausibility that the survivor did not consent to
the sexual conduct and that she was harmed as a result. Under this
standard, if the survivor’s account of the assault is plausible and the
survivor can show that she was harmed, then she should be entitled to
recover. Requiring the survivor to prove any more would perpetuate
the very problems that have made the criminal system so ineffective in
dealing with sexual assault.
Nevertheless, some verifiable criteria are necessary to protect
against fraudulent claims brought by individuals who have not been
raped, but rather are simply seeking to recover funds because they are
available. One way to verify a survivor’s claim for compensation without incorporating the corroboration requirement as conceptualized in
criminal law is to require the survivor to show proof of the harm that
she suffered as a result of the rape. This requirement is distinct from
corroboration because a survivor can meet it by using evidence of the
effect the rape had on the survivor after the rape is completed, rather
than evidence created during the course of the crime itself. This evidence would have been insufficient to prove corroboration.350
A survivor could document this harm in a variety of ways. First, if
there is typical corroborative evidence, the survivor could use this evidence to show that the crime occurred. Second, if corroborative evidence is unavailable, she could document harm through medical records
showing the necessity of medical treatment for physical injuries caused
by the crime, side effects that have physically manifested after the fact,
or counseling necessary after the alleged rape occurred. If available, a
medical opinion that the survivor was suffering from rape trauma syndrome or post-traumatic stress disorder that developed after the rape
348. Estrich, supra note 38, at 21. Corroboration is also unique in the context of
sexual assault because it is often not required in other crimes. Anderson, supra
note 347, at 4 (“A man may be convicted of burglary or homicide upon the
credible but uncorroborated testimony of one person, but not so with rape. If
a rape victim does not have corroboration, she does not have a case.”).
349. Estrich, supra note 38, at 42–47.
350. Id. at 21.
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would be particularly persuasive.351 Third, if medical evidence is unavailable, a survivor could bring in other evidence that tends to show
that she suffered trauma. For example, a survivor could bring documentation that she missed time from work or school because she was
dealing with the trauma of having been raped. While these documenttation requirements are imperfect, they are a good compromise position
between the criminal corroboration requirement and having no verifiable means to ensure against fraudulent claims.
In addition to requiring some proof that she was harmed, this minimum plausibility requirement should be enforced through criminal
prosecution of individuals who file false claims and civil liability to
repay the system if any award has been wrongfully granted. This type
of enforcement has been very successful in deterring fraud in other
areas, such as with overbilling Medicare or Medicaid in the health care
industry.352 Criminal penalties and fines would deter potential claimants
from falsifying rape accusations to be eligible to recover under the model
system. This prospect, coupled with other eligibility requirements, adequately prevents fraud and allows survivors to recover, without being
so restrictive that a significant number of survivors will be excluded
from the program due to the lack of proof that the crime occurred.
In addition to these altered eligibility requirements, the model administrative system should do away with the innocent victim requirement. This requirement presents many of the same problems of
comparative fault in civil cases, in that a survivor’s compensation is
limited because of her own “contributory behavior.” The innocent victim requirement may be even more restrictive than comparative fault
because it prevents survivors who have prior criminal histories, even if
entirely unrelated to their sexual assault, from being compensated.353
For the same reasons stated for rejecting the contributory fault as a
defense to tort suits,354 the innocent victim requirement is inappropriate
under the model administrative system.
Lastly, eligible survivors should be entitled to both economic and
noneconomic damages. Economic damages should be calculated in the
same way that they are typically calculated in the tort system.
351. See King County Sexual Assault Resource Center, supra note 338, at 1
(explaining that rape trauma syndrome is the recognizable “series of
symptoms that are experienced by victims”).
352. See generally Patricia Meador & Elizabeth S. Warren, The False Claims Act:
A Civil War Relic Evolves into a Modern Weapon, 65 Tenn. L. Rev. 455
(1998) (explaining the application of the False Claims Act in the health care
industry to successfully deter fraud and to recover damages for the
government).
353. Goldscheid, supra note 128, at 191.
354. See supra notes 180–198 and accompanying text.
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Survivors should be compensated for their full out of pocket costs as
well as their lost income as a result of their sexual assault.355 Noneconomic damages should be treated slightly differently than their tort
counterparts.356 These damages should be set at the same rate for all
survivors who seek to recover. This proposed compensation structure
has been successful in other victim compensation funds.357
While this may operate as a bar on some survivors’ recovery, it
comes in exchange for lower transaction costs in obtaining payment.
Accordingly, survivors will often be in a better position under this
approach, even though they are recovering a lower amount, because the
compensation is going directly to the survivor. In contrast, if the survivor had proceeded through the tort system, a significant portion of her
award would go to her lawyer in the form of contingent fees or litigation
expenses.358 In addition, paying the same noneconomic damages to all
claimants will make administering this model solution more efficient,
allowing survivors to recover the money that they need more quickly
after they file a claim.359 Lastly, this limitation is necessary in order to
control the overall costs of the program and to ensure that survivors
are compensated, at least partially, for pain and suffering when they
would not be compensated under existing victim compensation systems.

355. Manley, supra note 72, at 198–99.
356. See generally Feinberg, supra note 333, at 23 (explaining that noneconomic
damages are generally determined in a case by case basis by the jury on the
facts of the plaintiff’s actual suffering).
357. See id. (explaining the success of giving all claimants the same amount of
compensation for pain and suffering under the September 11th
Compensation Fund).
358. See Kenneth R. Feinberg, The Toxic Tort Litigation Crisis: Conceptual
Problems and Proposed Solutions, 24 Hous. L. Rev. 155, 174 (1987)
(“Perhaps the greatest benefit of the compensation system derives from the
lower transaction costs it promises in resolving disputes. Dollars presently
spent to pay attorneys’ fees, court costs, and other expenses could be more
appropriately spent compensating victims . . . .”). “If much of a recovery will
go to attorneys and experts rather than to those injured, then traditional
tort remedies may be so ineffective as to put in doubt their utility in
particular types of cases.” Id. at 166 (quoting In re “Agent Orange” Prod.
Liab. Litig., 597 F. Supp. 740, 842 (E.D.N.Y. 1984)) (internal quotation
marks omitted).
359. See Kenneth R. Feinberg, The September 11th Victim Compensation Fund,
32 Litig. 14, 17 (2006) (arguing that the requirement of doing individual
calculations for damage awards “promoted inefficiency and delay”). Under
the current tort system, legal fees including the cost of expert witnesses may
take up the majority of a civil plaintiff’s recovery “that may come years after
his or her greatest need for compensation.” Feinberg, supra note 358, at 164.
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C. Comparison Between Model Civil Statute and Model Administrative
System

Assuming that these two model solutions are capable of being
adopted, the issue is whether the distinct civil cause of action for sexual
assault or the administrative compensation scheme would better serve
the needs of sexual assault survivors. Based on the potential costs and
benefits of each of these programs, it appears that an administrative
compensation scheme would be more effective.
Supporters of the administrative system see it as a functional approach to deal with the wide array of needs of survivors. The administrative system not only meets survivors’ financial needs, but also serves
the survivor’s nonfinancial needs that are typically not addressed in a
tort case for damages.360 These nonmonetary needs include the desire
for official acknowledgment of wrongdoing by the government.361 In one
study, 82 percent of sexual assault survivors who filed a civil action or
filed for compensation through a victim compensation fund did so because they “were seeking public affirmation of wrong or closure. They
emphasized that they wanted to be heard and to have their experiences
acknowledged as hurtful and wrong.”362
The civil system does have the potential to address some of the
nonfinancial needs of survivors. There is evidence that certain civil
plaintiffs file suit to obtain an acknowledgement of wrongdoing.363 In
addition, a survivor can obtain other nonmonetary remedies not available in the criminal or administrative contexts such as an apology from
her attacker or getting her attacker to move away.364 While these alternative remedies present another option for some survivors, for many
360. Koss, supra note 37, at 216.
361. “Sex crimes . . . cause a sense of transgression that triggers needs for
acknowledgment of wrongdoing and repair of the damage caused.” Id. at
207. Survivors “desire to tell their story, be heard, have input into how to
resolve the violation, receive answers to questions, observe offender remorse,
and experience a justice process that counteracts isolation in the aftermath
of crime.” Id. at 209.
362. Feldthusen, Hankivsky & Greaves, supra note 343, at 75. “Many of the
victims/survivors also emphasized a need to receive affirmation of wrong
from a person in a position of power—someone they perceived to be
‘important’ or a ‘legal authority.’” Id. at 76.
363. See e.g., Randall P. Bezanson et al., Libel Law and the Press: Myth
and Reality 94 (1987) (explaining that many defamation plaintiffs file suit
to obtain an acknowledgement that a publication was incorrect, for an
acknowledgement of wrongdoing by the media, as well as “public vindication
and formal legitimation of the plaintiffs’ claims”). Rape survivors seek similar
vindications of their right not to be raped, particularly a sense that they
have received justice. Lowder, supra note 45, at 421.
364. See supra notes 74 and 124 and accompanying text.
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others, it may not be worth the time and expense of litigation to obtain
them. Accordingly, the administrative system could help accomplish
these objectives and would do so more effectively than the tort system
could.
One of the strongest arguments in favor of using the administrative
system over proceeding through the tort system is that the survivor
could avoid having to face her attacker in court. In one study, “almost
all of the civil plaintiffs who did have to face the perpetrator at trial
indicated that this requirement was one of the most difficult aspects of
the process.”365 In fact, many survivors avoid filing a civil case simply
to avoid facing their attackers.366 Without an administrative system in
place, these survivors would go uncompensated. However, under the
model administrative system they still would be able to recover.
The first argument against the administrative system is its financial
costs. Although current compensation systems are funded through fines
and fees collected from criminal defendants,367 with the proposed increase in awards and with a smaller pool of offender fines and fees to
draw from, states would need to rely more on tax funds in order to
implement these programs. Many object to this type of compensation,
because it means that offenders are not responsible for paying the costs
of the crimes that they commit.368 In this regard, the civil cause of action
is a better alternative as it does not impose a tax burden on the state,
but rather increases the likelihood that the offender himself will be
found liable and will be forced to pay the survivor directly for the harm
that he caused, assuming that the attacker is not judgment-proof.
Another potential problem with the administrative remedy is the
need to justify the disparate treatment of sexual assault victims and
victims of other violent crimes. If the administrative approach is
adopted, victims of other violent crimes still will be forced to pursue
compensation under the current state compensation programs. On the
other hand, survivors of sexual assault will begin to recover more fully
for their actual economic losses and their pain and suffering.369 This
365. Feldthusen, Hankivsky & Greaves, supra note 343, at 100.
366. Almost 50 percent of applicants to the victim compensation fund considered
whether to file a civil case but decided not to. Id. at 81. “Their reasons
included: the expense of civil litigation, the possibility of having to face the
perpetrator in court, the length of time it would take, the fact that the
perpetrator had no money, and a belief that too much time had passed to
undertake a civil action.” Id.
367. Goldscheid, supra note 128, at 187. Some states supplement money raised for
victim’s compensation funds with taxes but “90% of funding for state victim
compensation programs is derived from offender fines and penalties.” Id.
368. Id. at 218–19.
369. “As a matter of public policy, you have to be careful about giving special
treatment to a certain segment of people who are innocent victims. Bad
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disparate treatment of different types of crime may be justified in order
to achieve the purposes of victims’ compensation more generally.370 As
sexual assault is the most underreported crime of violence, compensating victims who are the least likely to obtain justice through the
criminal system, while at the same time promoting increased reporting
and participation in the criminal justice system, is a worthwhile
objective that justifies the difference in treatment. Additionally, this
administrative solution is more likely to be supported than other reforms aimed at increased reporting because it does not create concerns
about infringing on the defendant’s right to a fair trial, which is often
an issue in attempted reform in the criminal justice system.371
The primary shortcoming of the model cause of action approach is
that it fails to address the societal costs associated with survivors using
the tort system, rather than the criminal justice system, to vindicate
their rights. Although a tort case creates a slight deterrent if the offender is forced to pay damages to the victim, this deterrent effect is minimal in comparison to the deterrent effect of possible incarceration and
stigma associated with being a convicted criminal.372 If the survivor
chooses to sue third parties rather than the perpetrator himself, there
is almost no deterrent effect against future sexual assaults.373
Critics of the administrative system will argue that the deterrent
effect is even weaker than in civil suits because the defendant is only
paying a fine or fee that is disconnected from paying the victim directly.

things happen to good people every day in this country. And for all these
tragedies, you don’t have a [compensation] fund.” Kenneth Feinberg,
Unconventional Responses to Unique Catastrophes: Tailoring the Law to
Meet the Challenges, 30 T.M. Cooley L. Rev. 267, 272 (2013).
370. Smith, supra note 292, at 69 (explaining that requirements placed on
compensation “intended to aid the police in the apprehension of the criminal,
as well as, to help insure that the prosecuting attorney will secure a
conviction . . . will encourage victims who might not otherwise cooperate to
become participants in the criminal justice system”).
371. Gruber, supra note 37, at 206–09 (discussing how various avenues of
reforming criminal rape trials could impinge on defendants’ rights).
372. Casarino, supra note 48, at 200.
373. Id. at 196.
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In addition, fines and fees are significantly less substantial than damage
awards.374 While at first glance this argument seems to strongly favor
the model cause of action, in reality the administrative system can serve
a stronger deterrent effect, albeit indirectly. This comes from the requirement that survivors report their sexual assaults to police and that
they cooperate in the prosecution and investigation of the crime. It
seems to follow that if women are encouraged to file charges and to
cooperate with police, this will help to facilitate police efforts and will
lead to at least some increase in the number of offenders who are investigated, prosecuted, and convicted. As explained above, serving time
in prison typically has a stronger deterrent effect than paying damages.375 Accordingly, the deterrent is likely stronger in the administrative system because it requires survivors to become involved in and
cooperate with the criminal justice system as a prerequisite to recovery.
While both proposed solutions have merit, ultimately the
administrative system would likely be more effective in compensating
survivors and in vindicating their right not to be raped. It also allows
survivors to avoid some of the unavoidable costs of proceeding through
the tort system, even with a model cause of action, such as having to
face the offender in court. In addition to being more beneficial for
survivors, it is also more beneficial to society as a whole as it serves to
promote participation and cooperation with the criminal justice system.
Most importantly, the administrative system creates official recognition
that the survivor has been wronged and that the survivor is believed
and will be taken seriously by law enforcement officials and prosecutors,
whether or not charges are filed or a conviction is obtained.

Conclusion
The criminal, civil, and administrative systems dealing with rape
and sexual assault are all in need of reform in order to address the
unique needs of rape survivors. While civil suits are at first an appealing
alternative, many of the problems of criminal cases carry over into civil
cases. In addition, civil suits produce unique problems of their own.
Although some of those problems can be solved through application of
the model cause of action, others are inherent to the tort system and
cannot be avoided. As such, the administrative system is the more effec374. Smith, supra note 292, at 57–58 (citation omitted) (“Direct payment to the
injured party by the criminal has stronger psychological punishment value
than payment of a fine to the state which provides relief through a state
reparation program.”); Goldscheid, supra note 128, at 220 (“[I]t seems
contradictory to justify large awards based on their equivalence to tort
damages while not meeting the underlying concern of deterrence that drives
the tort system’s award calculations.”).
375. Casarino, supra note 48, at 200.
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tive approach to dealing with sexual violence against women and in
compensating survivors. Accordingly, this model administrative solution should be adopted by the states to deal with the prevalent problem
of sexual assault in American society.
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